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Between economic exploitation and socio-
environmental issues

The Gulf of Guinea remains a highly strategic region, home to many
commercial activities, including the exploitation of living and non-living ma-
rine resources, maritime transport and international trade in general. The
region comprises sixteen coastal states: Angola, Benin, Cameroon, Congo,
DR Congo, Cote d’Ivoire, Gabon, Ghana, Guinea, Guinea-Bissau, Liberia,
Nigeria, Sao Tomé and Principe, Senegal, Sierra Leone and Togo. The area
is rich in hydrocarbons and fishery resources, making it a prime target for
a large number of international economic operators, including European
multinationals engaged in various economic activities.

However, these intensive exploitation activities are not without conse-
quences: the high concentration of activities leads to an increase in marine
pollution, endangering biodiversity and marine ecosystems; the uncontrol-
led exploitation of fisheries resources leads to a reduction in fish stocks,
with a de facto impact on the livelihoods of local populations; the econo-
mic activities of multinationals often generate social conflicts, making the
working conditions of local employees even more precarious. Confronted
with such challenges, adequate and effective legal regulation is required to
direct economic activities and impose compliance with human rights and
the environment.

In this regard, the EU-CSDDD, which entered into force on May 24,
2024, could be an efficient lever for imposing cumbersome obligations on
multinationals and subcontractors. Indeed, due to the adoption of the EU-
-CSDDD, European multinationals and their subcontractors will be under
the legal obligation to implement due diligence obligations regarding the
environment and human rights. However, even if this directive constitutes a
regulatory breakthrough of utmost significance, its efficiency remains limi-
ted due to structural and legal issues.

At the same time, a debate has recently emerged around the «Omni-
bus» initiative proposed by European Commission President Ursula von
der Leyen, which aims to simplify existing regulations in order to reduce
the administrative burden on businesses. This initiative could have reper-
cussions on the implementation of the Duty of Care Directive, particularly
with regard to companies’ reporting obligations. These few lines aim to first



highlight the progress made by the European directive
on the responsibility of multinational enterprises opera-
ting in the Gulf of Guinea. They will then examine the
structural limitations and challenges raised by the Eu-
ropean directive on the responsibility of multinational
enterprises. Finally, they propose ways to improve the
protection of the rights of local communities and mari-
ne ecosystems, taking into account current discussions
around the Omnibus Initiative.

The European Directive: a new legal
architecture for corporate liability?

The EU-CSDDD is in line with international efforts
to regulate the business practices of multinational cot-
porations. Going further, the EU CSDDD is aligned
with a number of international instruments such as: the
UN Guiding Principles on Business and Human Rights,
adopted in 2011, which introduce the concepts of hu-
man rights and environmental due diligence; the 1LO
Tripartite Declaration concerning Multinational Enter-
prises and Social Policy, adopted in 2017, which recom-
mends responsible labor and employment practices, etc.

Until now, most of the instruments identified at the
international level lacked binding force, making their
implementation largely dependent on the goodwill of
companies. The EU-CSDDD fills this gap by esta-
blishing a binding legal obligation extending to all ac-
tivities of European multinationals, including those of
their subsidiaries and subcontractors in third countries,
such as those in the Gulf of Guinea. Article 1.1.a of the
Directive extends due diligence obligations to business
relationships established outside the European Union.
Article 6.1 requires companies to assess the potential or
actual negative impacts of their operations on human
rights and the environment, including those of their
subsidiaries and established business relationships. The
BEU-CSDDD also relies on several mechanisms to ren-
der effective the obligations imposed on multinationals.
Article 8.1 imposes increased vigilance on companies
throughout their entire supply chains, obliging them to
detect, prevent, and mitigate violations of fundamental
rights and environmental standards. Additionally, Arti-
cle 17 foresees a system of sanctions for non-complian-
ce with these commitments.

Sanctions ranging from administrative fines to civil
and criminal penalties are contemplated. Article 22 also
allows access to justice for victims and enables local
communities that have suffered due to the behavior of
Huropean multinationals to sue and be compensated.

In a context in which sea pollution, overfishing and
workers’ exploitation are the rule, the European directi-
ve is a significant step forward. However, there are limi-
tations to its scope and enforcement mechanisms that
can reduce its effectiveness.

The limits of the directive: an
insufficient legal tool for the Gulf of
Guinea?

One of the main weaknesses of the EU-CSDDD
is its narrow scope. The directive only applies to fir-
ms with more than 1,000 employees and with an annual
turnover of more than €450 million. The restriction
leaves out a vast majority of SMEs, particularly those
at the center of the exploitation activities of marine re-
sources in the Gulf of Guinea. The directive, therefore,
only applies to a limited number of economic actors,
particularly in its general impact.

The Gulf of Guinea is marked by a highly fragmen-
ted supply chain, which consists of a network of actors
of different legal statuses. Major multinationals, espe-
cially European, subcontract most of their activities to
a multitude of foreign and local subcontractors. This
structural complexity enables European multinationals
to scatter their responsibility, asserting that the abuses
in the field are the business of independent third par-
ties. By focusing mainly on large business enterprises,
the EU-CSDDD directive does not reach these multi-
-layered subcontracting chains, thus limiting its efficacy
in extending to the actual exploitation practices of ma-
rine resources in the Gulf of Guinea.

Another key concern is the exclusion of the financial
sector from the directive’s scope. Under pressure from
France and Luxembourg, the EU chose not to subject
financial institutions to the same due diligence require-
ments as industrial companies. Yet the financial sector
has a central role to play in the financing of extractive
and polluting industries. In the Gulf of Guinea, where
bank investments underpin the oil, gas, and fishing in-
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dustries, this is a serious loophole. While the directive
does call on parent companies to oversee the conduct
of their subsidiaries and subcontractors, its application
is still complex. In international business law, the prin-
ciple of autonomy of moral persons makes it difficult
to directly challenge the responsibility of parent com-
panies for the abuses committed by their business part-
ners. Multinationals can therefore structure their supply
chains in a manner that minimizes their responsibility,
and it will be hard to implement the directive in a region
such as the Gulf of Guinea, where supply chains are
extremely fragmented.

Towards a far-reaching reform or a
dilution of the EU-CSDDD? Obstacles
to a more efficient regulation

To reinforce the efficiency of the EU-CSDDD di-
rective, several improvements can be envisaged. First,
it would be appropriate to broaden its scope to more
companies by reducing the thresholds for turnover and
number of employees. This extension would allow for
better coverage of SMEs, which are major actors in the
exploitation of the natural resources of the Gulf of
Guinea. The limitation to large companies excludes a
great number of economic actors engaged in the ex-
ploitation of marine resources, including first-tier and
second-tier subcontractors. This amendment would
allow for wider application of the due diligence require-
ment, in particular by avoiding that multinationals circu-
mvent their obligations by outsourcing risks to smaller
actors.

In addition, the inclusion of the financial sector in
the due diligence scheme is essential. Banks and in-
vestment funds are important financiers of companies
with high environmental and social impact operations,
including in the Gulf of Guinea. By not including such
players, the directive leaves intact a financing lever of
potentially detrimental practices. The better option is
to impose transparency and monitoring requirements
on banks and investors for the projects they finance,
in order to avoid their support for companies engaged
in sea pollution, overfishing of fish stocks, or abuse of
human rights.

Reinforce cooperation, which would mean esta-
blishing firm partnerships between the European Union

and the governments of the Gulf of Guinea states to
harmonize legal frameworks and ensure the effective
application of the directive. This implies technical and
financial assistance to the local governments to rein-
force their monitoring and enforcement capacity for
environmental and social norms. Moreover, enhancing
traceability implies setting up more rigorous control
mechanisms to detect and prevent abuses in the supply
chains. It is necessary to oblige companies to report on
detailed transparency, including independent audits, to
verify compliance with due diligence requirements. Last
but not least, closer cooperation with African regional
organizations will enable the adaptation of European
demands to the local economic and legal context, ensu-
ring more effective and equitable application.

Yet, there is a wider debate ongoing in the Euro-
pean institutions, fueled by the Omnibus initiative,
that challenges the directive’s approach in its entirety.
Some Member States and economic interest groups are
demanding a full revision of the text. They find that the
directive, as it is, is too restrictive for European com-
panies and may negatively affect their global competi-
tiveness. This position threatens the very existence of
the directive, as it may lead to a significant dilution of
the due diligence requirements and, consequently, a ba-
ckward step in the expected protection of the Gulf of
Guinea’s people and ecosystems.

To this end, it is essential that reforms to the direc-
tive are not undertaken at the cost of its fundamental
goals. Instead of stripping it of substance in the name
of a thorough overhaul, the European Union must
work to fill its gaps while making it more applicable to
field realities. In this sense, the pursuit of cooperation
between the EU and the Gulf of Guinée States appears
to be an indispensable improvement avenue. Techni-
cal and financial assistance to the States concerned can
make the implementation of the directive more flexible
to local realities and provide for more efficient monito-
ring of its application. In the same way, harmonization
between European and African legal frameworks go-
verning the regulation of natural resource governance
can reinforce the effectiveness of control mechanisms
and avoid regulatory distortions.

The future of the EU-CSSDD directive will thus be
tied to that of the ability of European decision-makers
to balance the need to safeguard human rights and
ecosystems and economic constraints. The directive
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needs reform, but this must be aimed at making it more
effective and not weakening it under pressure from cer-
tain lobby groups. At a time when environmental and
social challenges are becoming increasingly alarming, it
is crucial that Europe holds a high level of expectation
and ensures full accountability of European businesses,
particularly in extremely vulnerable areas of the Gulf
of Guinea.

Conclusion

The EU-CSDDD requirement is a welcome deve-
lopment in the regulation of the responsibility of mul-
tinational corporations, particularly in regions like the
Gulf of Guinea. Its success will nevertheless hinge
on the broadening of its field of application, the in-
clusion of the financial sector, and the consolidation
of international cooperation mechanisms. Its fate is
uncertain, however, with the controversy surrounding
the Omnibus initiative, which demands a complete re-
vision of the text. Such scrutiny threatens to dilute the
due diligence requirements and reduce the impact of
the directive in safeguarding marine resources and local
populations. The European Union will therefore have
to choose between consolidating such regulation to ad-
vance corporate responsibility or succumbing indeed to
economic pressures, at the peril of compromising its
sustainability objectives.
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The Democratic Republic of Congo (DRC) is the world’s largest pro-
ducer of coltan, a mineral indispensable to the manufacturing of electronic
parts for modern technologies. However, the exploitation of this strategic
mineral still faces severe problems of inadequate traceability mechanisms,
illegal transfers to neighbouring countries and failure to respect the human
rights of local citizens. The collapse of international certification program-
mes and the persistence of armed violence exacerbate these problems, un-
derlining the need for a radical transformation of Congolese mining mana-
gement.

The control of coltan trade relies on diverse international, regional, and
even national mechanisms intended to provide a responsible supply chain.
For example, section 1502 of the Dodd-Frank Act mandates American
companies to disclose the origin of the so-called ‘conflict’ minerals used
in their products (Pub. L. No. 111-203, 124 Stat. 1376, 2010). Nevertheless,
as J. Cuvelier mentions in The complexity of resource governance in a context of
state fragility (Routledge, 2021, p. 214), the enforcement of this control is
confronted with serious obstacles, in particular due to corruption and the
control structures’ lack of means on the ground. Furthermore, certification
programs, like the International Tin Supply Chain Initiative (ITSCI),
intended to guarantee the traceability of Congolese coltan, are criticized for
their ineffectiveness. ‘Le Monde’ newspaper’s article of 29 August 2024, ti-
tled «Certification miniére en RDC : un systéme a bout de souffler, mentions that nu-
merous actors in the sector circumvent these mechanisms through fraudu-
lent channels, including the illegal re-export of the mineral ore via Rwanda.

The exploitation of coltan is also linked to the armed conflicts that
rock the eastern DRC. The Rubaya mine, one of the country’s main sour-
ces of coltan, is currently under the control of the Mouvement du 23
Mars (M23), reports Le Monde of 4 February 2025 in its article «Coltan
et conflits en RDC : la mine de Rubaya sous le joug du M23». This is
how exploiting natural resources fuels the violence and further undermines
the Congolese institutions, unable to secure the mining sites. The case Social
and Economic Rights Action Center ¢. Nigeria of the African Court on human
and peoples’ rights (2001) reminds that the State has the duty to protect
its citizens from abuses committed by economic actors exploiting natural
resources (Communication n°155/96, AHRLR 60). Yet in the DRC, the ina-
bility to effectively control all its territory, facilitates the hijacking of mining
revenues by armed groups and perpetuates cycles of violence in the region.

The initiatives to improve the traceability of Congolese coltan also con-
front technological limitations of existing systems. Corruption and opaci-
ty undermine the effectiveness of existing instruments. This justifies the
need for a solution based on more robust tools. In this vein, technological



advances can help to improve traceability. As an illus-
tration, Blockchain technology, with its unfalsifiable
and transparent tracking of transactions, would be a
viable option. As G. Béhme explains in Blockchain for
sustainable supply chains (Springer, 2022, p. 129), the te-
chnology would make each stage of the exploitation,
from the mine to the end product, registrable and the-
reby minimize the risks of fraud. Likewise, chemical
tagging, already tested on certain supply chains, would
make it possible to insert unique tracers into the mine-
rals extracted, facilitating their traceability. L. Heinrich’s
research in Chemical tagging for conflict mineral
traceability (Elsevier, 2021, p. 85) highlights that this
process ensures a greater degree of precision than the
conventional administrative approaches. Finally, X-ray
fluorescence analysis, enabling the determination of
the geogenic signature of minerals, would strengthen
the credibility of certificates of origin.

Yet, the implementation of such technologies im-
plies huge investments and increased collaboration be-
tween the States, industries, and civil society organiza-
tions. The International Labour Organization recalls, in
its report «Child labour in mining and global supply chains»
(ILO, 2023, p. 47), that any transformation of the mi-
ning sector in DRC should have a social component,
with the aim of enhancing the working conditions of
artisanal miners, usually exploited and subjected to
inhuman treatment. In the case of _Arwed Activities on
the Territory of the Congo (Democratic Republic of the
Congo v. Uganda - ICJ Reports 2005, p. 168), the IC]
pronounced on Uganda’s responsibility for violations
of international law, in particular the illegal exploitation
of natural resources in the Democratic Republic of the
Congo. The Court emphasized that the plundering of
mineral wealth is a serious violation of internatio-
nal law and referred to the duty of neighboring states
to prevent such violations.( para. 242 — 246)

Improving the traceability of coltan in the DRC the-
refore requires a multi-faceted strategy, combining the
strengthening of certification mechanisms, the adop-
tion of innovative technical tools and the fight against
corruption. The involvement of international stakehol-
ders and the accountability of companies consuming
this mineral are also required to favour more ethical
and sustainable trade. As P. Sands has already argued
in Principles of International Environmental Iaw (Cambrid-
ge University Press, 2018, p. 302), ‘the equitable ma-
nagement of natural resources cannot be effective

without a robust legal framework and the collective
commitment of stakeholders’. In sum, the future of
the coltan trade in the DRC will depend on the ability
of governments and economic stakeholders to reconci-
le economic exploitation with respect for fundamental
rights.
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Resumo

Exploram-se, neste trabalho, as dimensoes culturais do direito humano a
alimentacao, previsto em instrumentos de direito internacional vinculativos
para os Estados, com vista a determinagdo da sua natureza e efetividade.
Assume-se que a analise dos direitos humanos a luz da cultura nao é pacifica,
por haver quem considere que a cultura é uma imposi¢ao retrégrada de prer-
rogativas locais que impedem o progresso ¢ o consenso global em matéria
de direitos humanos, mas sugere-se que, sendo a cultura o mecanismo pelo
qual os seres humanos constroem significados a partir da realidade, ¢ uma
condic¢do necessaria para a compreensio do Direito a Alimentacao. Da anali-
se do direito em vigor e dos principios de atuagdo das organizacdes inter-
nacionais, em articulacio com os Estados, no combate a fome e défices
alimentares, no ambito da Agenda 2030 das Nagoes Unidas, conclui-se que
o Direito a Alimentagao é tanto um direito social quanto uma liberdade in-
dividual, ordenado a salvaguarda da dignidade da pessoa humana. Sugere-se,
também, que o grau de efetividade do Direito a Alimenta¢io se mede pela
qualidade do acesso aos alimentos, vista como uma dimensao de qualidade
de vida e de expressao cultural de pessoas concretas. A metodologia é quali-
tativa e apoia-se em dados quantitativos. A pesquisa ¢ atual e pertinente, a0
permitir pensar o papel do direito internacional dos direitos humanos nas
sociedades contemporineas marcadas por novas condi¢des e problemas que
exigem abordagens regulatérias inovadoras.

Palavras-chave: dimensoes culturais da alimentacio; direito humano 2 ali-
mentagio; direito internacional dos direitos humanos; ODS; cultura politica.

Abstract

The work explores the cultural dimensions of the human right to food, as
outlined in binding international human rights instruments for states, with
the aim of determining its nature and effectiveness. It is assumed that the
analysis of human rights in light of culture is contentious, as some argue
that culture is a retrogressive imposition of local prerogatives that hinders
progress and global consensus on human rights issues. However, it is sug-
gested that, since culture is the mechanism by which humans construct me-
anings from reality, it is a necessary condition for understanding the Right



to Food. From the analysis of the current law and the
principles guiding the actions of international organi-
zations, in collaboration with states, in the fight against
hunger and food deficiencies within the framework of
the United Nations 2030 Agenda, the study concludes
that the right to food is both a social right and an indi-
vidual freedom, aimed at safeguarding human dignity. It
is further suggested that the degree of effectiveness of
the Right to Food is measured by the quality of access
to food, viewed as a dimension of quality of life and a
cultural expression of real individuals. The methodo-
logy is qualitative and supported by quantitative data.
The research is pertinent and current, as it enables a
reflection on the role of international human rights law
in contemporary societies, marked by new conditions
and challenges that demand innovative regulatory ap-
proaches.

Keywords: cultural dimensions of food; human right
to food; international human rights law; SDGs; political

culture.

1 Introducao

A alimentacdo das populagdes é uma preocupagiao
permanente dos governos, razio pela qual é objeto de
regulacio tanto pelos Estados quanto pela comunidade
internacional." Ha varias provisdes juridicas em matéria

! As politicas publicas voltadas 4 soberania alimentar sio respalda-

das por organizagdes internacionais especializadas como condicio
de desenvolvimento econémico, com foco no combate as desigual-
dades. Isso se tornou evidente a partir da década de 1990, com a
atuacdo da ONU, que passou a enfatizar a prote¢do dos direitos
humanos como elemento essencial de desenvolvimento. Trata-se
de uma rejeicio a no¢io de crescimento econémico as custas dos
direitos das pessoas vulneraveis. Cf. MOREIRA, Adriano. Teoria das
Relagies Internacionais. 6. ed. Coimbra: Almedina, 2009. p. 228 e ss. Em
uma obra cldssica, outro autor ressalta a importancia de comparar os
niveis de consumo alimentar entre pafses para promover o desen-
volvimento humano por meio de politicas puiblicas adequadas. Cf.
MOURA, Francisco Peteira de. Ligoes de Economia. 4. ed. Coimbra:
Almedina, 1986. p. 355 e ss. Trabalhos semelhantes foram realiza-
dos por uma importante autora do pensamento desenvolvimentista
no Brasil, Maria da Conceigao Tavares, que proferiu a célebre frase
de que “ninguém come PIB, come alimentos”. Ou seja, politicas
de redistribui¢ao de renda sdo essenciais para a garantia do desen-
volvimento humano e, por essa via, do Direito a Alimentacao. Cf.
ALMEIDA, Cassia. Maria da Conceigao Tavares: ‘Ninguém come
PIB, come alimentos’. Extra, O Globo, 24 mar. 2014. Disponivel
em: https://extra.globo.com/economia-e-financas/maria-da-con-
ceicao-tavaresninguem-come-pib-come-alimentos-11973827. html.
Acesso em: 03 jun. 2024.

alimentar, em dominios diversos (v.g, constitucional,
administrativo, econdémico, ambiental e internacional)
e emanadas de autoridades diferentes, com o objetivo
de garantir a seguranca alimentar das populacOes. Hssas
provisoes visam assegurar que nao faltardo alimentos
para satisfazer as necessidades das pessoas, tanto em
contextos de normalidade, quanto em decorréncia de
catastrofes, independentemente das causas destas (en-
chentes, incéndios, terremotos, guertas, etc.).” Na esfera
internacional, destacam-se a reflexdo, as medidas e os
programas desenvolvidos por instituicdes de integracao
economica regional e organizagOes especializadas em
alimentacdo, como a Unido Europeia (UE), a Organiza-
¢do das Nag¢odes Unidas para a Agricultura e Alimenta-
¢ao (FAO) e a Organizacio para a Cooperagiao e Desen-
volvimento Economico (OCDE), entre outras, com o
objetivo de prevenir e responder a situagdes resultantes
da escassez de alimentos’.

No presente artigo, propoe-se o estudo dos contor-
nos do Direito a Alimentacio como direito humano,
previsto em instrumentos juridicos vinculativos das Na-
coes Unidas e de outras organizacoes internacionais,’
como fatores explicativos da sua natureza e eficacia,

? Durante a redagio deste artigo, noticiaram-se, em vétios paises, as
enchentes extremas verificadas no Rio Grande do Sul, que atingiram
90 por certo do territério do referido estado brasileiro e causaram
graves perturbacdes alimentares. Os meios de comunicagio inter-
nacionais privilegiaram, pela sua relevancia social e aparato logistico,
as operagdes de abastecimento alimentar, em que as populagdes se
beneficiaram de vasto apoio das instituicbes publicas e das socie-
dades de varios paises. Também, a Agéncia da ONU para os Refu-
giados apoiou os afetados pelas cheias no Rio Grande do Sul, com
a particularidade de atender as necessidades de pessoas que, em vir-
tude da catdstrofe, tiveram de se deslocar ou, pelo menos, estiveram
na iminéncia de o fazer.

> Esta ¢ uma preocupacio efetivamente universal. Segundo Adri-
ano Moreira, “no centro da problematica das vertentes do desen-
volvimento politico e social esta a questao dos direitos do Homem.
Acontece que a Declaragio [Universal dos Direitos Humanos| de
1948 foi, com algum fundamento, considerada dependente das
escalas de valores e modelos europeus, e por isso considerada de
dificil entendimento coincidente nas areas, por exemplo, de cultura
islamica ou do humanismo oriental. Todavia, essa avaliacao dirigida
aos direitos do Homem da primeira geracio, contidos na Declaraciao
de 1948, muda de sentido em face da codificagio feita pelo Tratado
sobre direitos civis e politicos de 1969, entrado em vigor dez anos
depois, quando finalmente estava ratificado por 35 Estados”. Cf.
MOREIRA, Adriano. Teoria das Relacoes Internacionais. 6. ed. Coimbra:
Almedina, 2009. p. 230.

* Para uma analise transversal da fundamentagio cultural dos direi-
tos humanos, cf. VRDOLJAK, Ana Filipa. (ed.). The cultural dimension
of human rights, collected conrses of the Academy of Eurgpean Iaw. Oxford:
Oxford University Press, 2013.
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tanto no plano internacional como nacional’. Apesar
das diferencas entre sistemas juridicos que impedem a
transposicado de solucbes de uns para outros ou a sua
harmonizac¢io,’ hd uma aproximada unidade em ma-
téria de direitos humanos, nomeadamente por via da
recepgao nas ordens juridicas nacionais dos compro-
missos assumidos internacionalmente pelos Estados.
Destaca-se que, no caso do Direito a Alimentacio, o
direito internacional assume primazia sobre os direitos
nacionais, nio por ter sido o primeiro a regular as ques-
toes relacionadas com a alimentagdo humana, mas pot-
que a consagra¢ao do referido direito se inscreve numa
tendéncia global e consensual que procura erradicar a
fome no mundo e promover comportamentos alimen-
tares adequados e saudaveis. Essa tendéncia é reforca-
da pela relacao do Direito a Alimentagdo com outros
direitos humanos, também previstos na ordem juridica
internacional, na perspectiva de dar respostas efetivas
a problemas globais.® E o caso da fome, mas também

> Observa-se um fendémeno tipico de aceitagdo e configuracao dos
direitos humanos pelas organiza¢oes internacionais a partir de uma
origem comum, as vezes antecipando as iniciativas dos Estados, que
se pode caracterizar como um processo de aumento da capacidade
de aprendizagem da comunidade internacional e da sua institucion-
alizacdo a partir dos direitos. Em sentido préximo, cf. LADEUR,
Karl-Heinz. Social risks, welfare rights and the paradigm of proceduralisa-
tion: the combining of the institutions of the liberal constitutional
state and the social state. Florenca: EUI LAW, 1995. Available at:
https://hdlhandle.net/1814/118. p. 42 ¢ ss.

¢ Cf. SIEMS, Mathias M. Varieties of legal systems: towards a
new global taxonomy. fournal of Institutional Economics, v. 12, n. 3,
p. 579-602, 2016. DOI 10.1017/S1744137415000545. Disponivel
em:  https://www.cambridge.org/core/journals/journal-of-insti-
tutional-economics/article/varieties-of-legal-systems-towards-a-
new-global-taxonomy/3713A5E1FAF266F444F307D82BC18C93.
Acesso em: 23 jun. 2024.

Destaca-se, paradigmaticamente, o disposto no Artigo 8.° (Di-
reito Internacional) da Constituicio da Republica Portuguesa, pela
forma como estabelece a articulagio entre o diteito nacional, in-
ternacional e supranacional. O n.° 1 estabelece que “as normas e
os principios de direito internacional geral ou comum fazem parte
integrante do direito portugués”. O n.° 2 prevé que “as normas con-
stantes de convengdes internacionais regularmente ratificadas ou
aprovadas vigoram na ordem interna apds a sua publicacao oficial
e enquanto vincularem internacionalmente o Estado Portugués”. O
n.° 3 estabelece que “as normas emanadas dos 6rgaos competentes
das organizagGes internacionais de que Portugal seja parte vigoram
diretamente na ordem interna, desde que tal se encontre estabelecido
nos respectivos tratados constitutivos”. Por fim, o n.° 4 estabelece
que “as disposi¢des dos tratados que regem a Unido Europeia e as
normas emanadas das suas institui¢bes, no exercicio das respectivas
competéncias, sao aplicaveis na ordem interna, nos termos definidos
pelo direito da Unido, com respeito pelos principios fundamentais
do Estado de direito democratico”.

8 Cf. MOREIRA, Adtiano. Teoria das Relagoes Internacionais. 6. ed.
Coimbra: Almedina, 2009. p. 230 e p. 237 e ss.

da pobreza, da destrui¢do dos ecossistemas naturais por
introducdo inadequada ou sobre-exploracio de deter-
minadas espécies animais ou vegetais, etc. Essa é uma
matéria de que se ocupam as Nagdes Unidas, por exem-
plo com a adocio da Agenda 2030, prosseguida pela
generalidade dos Estados.

A circunstancia de também as sociedades nacionais
darem crescente importancia a tematica da alimentagao
— por exemplo, organizando bancos alimentatres contra
a fome ou promovendo a pratica de comportamentos
alimentares saudaveis — reforca o grau de exigéncia pe-
rante os poderes politico e legislativo, num quadro de
aceitacdo de regras universais. Algumas das mais im-
portantes iniciativas e reformas politicas e legislativas
recentes em matéria alimentar’ sdo consequéncia da
pressao de movimentos e organizacoes sociais, com di-
ferentes orientag¢oes politicas, para quem a alimenta¢io
¢ uma questdo cultural crucial na gestdo da vida huma-
na."” Esti-se, portanto, perante questoes de interesse
para a comunidade internacional e os Estados.

Em causa, ndo apenas se menciona a preocupa¢ao
tradicional dos Estados de assegurar mantimentos as
populagoes, mas a garantia ao acesso de todas as pes-
soas a alimentacdo e a uma alimentacio de qualidade."
12 Essa preocupacio se reflete na ja mencionada organi-
zagdo de bancos alimentares contra a fome, que conta
com o apoio das sociedades civis nacionais por meio do
voluntariado e da doacio de alimentos, buscando garan-
tir qualidade suficiente, variedade e beneficios a saude.”

? Para uma abordagem global, cf., v.g., UNITED NATIONS DE-
VELOPMENT PROGRAMME. Food systems transformation: a
whole of government approach to drive change: Andrew Bovarnick,
UNDP Global Head of Food and Agricultural Commodity Sys-
tems, discusses why it takes the whole of government to transform
food systems. UNDP, 2024. Disponivel em: https://www.undp.
org/facs/blog/food-systems-transformation-whole-government-
approach-drive-change.

1" Apesar de haver divergéncias ideolégicas no campo da politica
alimentar — v.g,, em matéria de produgio agricola e animal —, hd
pontos de encontro e de possivel compromisso internacional.

""" V.g, a atividade da Swustain, uma organizagio nio governamen-
tal que apoia a producio de boa comida para todos. No seu sitio
oficial, apresenta-se como “uma alian¢a poderosa de organizacoes
e comunidades que trabalham juntas para um melhor sistema de
alimentagdo, agricultura e pesca, promovendo a mudanca” (traducio
do autor). GOOD Food for All. Sustain. Disponivel em: https://
www.sustainweb.org/what-we-do/good-food-for-all/. Acesso em:
13 maio 2024.

2 Como se vera adiante, de um ponto de vista cultural, uma ali-
mentag¢ao de qualidade nao se confunde com o acesso aos alimentos
suficientes para viver.

' Vg, o que faz o Banco Alimentar contra a Fome portugués.

o CAETANO, Jodo Relvao. As dimensoes culturais do direito a alimentagao: uma perspectiva de direito internacional. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p. 21-43, 2024.

=



Importa assim estudar as dimensdes culturais do
Direito a Alimentacio como direito humano visando
garantir o acesso das pessoas a alimentacdo. Um trago
caracteristico do Direito a Alimenta¢io definido pelos
instrumentos de direito internacional publico, com des-
taque para os produzidos no ambito das Nag¢des Unidas,
¢ que se dirige a todas as pessoas, independentemente
do lugar onde nasceram ou vivem. E, portanto, um di-
reito universal, ndo apenas pelo escopo, mas por ter sido
reconhecido (e continuar a ser aprofundado) por uma
organizagdao universal (a ONU), que expressamente o
invoca em seus programas de apoio econémico e social
em todo o mundo — por exemplo, nos programas da
FAO destinados, segundo essa agéncia, em informagao
disponibilizada ao publico, “a ajudar a eliminar a fome,
a inseguranca alimentar e a md nutri¢ao”.' Busca-se sa-
ber se e em que medida a universalidade do Direito a
Alimentagao decorre de razdes culturais ¢ se isso lhe da
particular for¢a normativa em contextos concretos.

Importa também perceber as razdes por que a con-
sagracio do direito humano a alimentacio no catilogo
internacional dos direitos humanos é uma questio de
cultura politica e juridica. Nesse contexto, ¢ preciso ex-
plicar as responsabilidades da comunidade internacio-
nal e dos Estados na protecao das pessoas por razoes
alimentares. Concretamente, é mister perceber em que
medida as politicas publicas dos Estados ou de organi-
zagoes de integracao regional, como é o caso da Unido
Europeia, sofrem a influéncia, por razdes culturais, dos
comandos de direito internacional em vigor. Concorda-
-se com Kiinnemann e Epal-Ratjen, para quem o grau
de efetividade do direito humano a alimentacao se mede
pela qualidade do acesso aos alimentos, vista como uma
dimensao da qualidade de vida e de expressao cultural

de pessoas concretas."

Considera-se o Direito a Alimentagdo como um di-
reito humano e fundamental, partindo de uma perspec-
tiva internacionalista.'®* Embora seja possivel, do ponto

BANCO ALIMENTAR. Pdgina da Campanba de Recolha de Alimentos.
2024. Disponivel em: https://www.bancoalimentar.pt. Acesso em:
02 jun. 2024.

4 Cf. FOOD AND AGRICULTURE ORGANIZATION OF
THE UNITED NATIONS. Hunger and food insecurity. 2024. Dis-
ponivel em: https://www.fao.org/hunger/en/. Acesso em: 05 jun.
2024.

5 Cf. KUNNEMANN, Rolf; EPAL-RATJEN, Sandra. The right to
Jood: a resource manual for NGOs. Washington D.C.: AAAS Science
and Human Rights Program HURIDOCS, 2004.

16 Cf. SOLLNER, Sven. The “Breakthrough” of the right to food:

the meaning of general comment no. 12 and the voluntary guide-

de vista dogmatico, distinguir os direitos humanos, pre-
vistos em instrumentos de direito internacional, dos di-
reitos fundamentais, consagrados em constitui¢oes po-
liticas, em geral dos Estados, observa-se uma tendéncia
crescente, tanto na doutrina quanto na jurisprudéncia,
de tratar esses termos como sinénimos.”” A principal
razio para isso decorre da ja mencionada incorpora¢iao
automatica ou transposicio dos direitos humanos para
as ordens juridicas nacionais,'® o que fez com que se
tornassem um tema recorrente nos debates juridicos
e politicos, especialmente em periodos eleitorais. Este
fato permite avaliar os direitos das pessoas num perio-
do histérico marcado pela luta pelos direitos, mas tam-
bém por duvidas em relacio aos direitos, seja quanto ao
seu conteudo ou aos catdlogos que vém sendo propos-
tos."” Essa incerteza incide sobre todos os direitos in-
dividuais — dos classicos direitos, liberdades e garantias
aos novos direitos identitarios, passando pelos direitos
econdmicos, sociais e culturais. Prova disso sao os atos
eleitorais — sejam as eleices presidenciais no Brasil ou
nos Hstados Unidos, as elei¢oes para o Parlamento Eu-
ropeu (que ocorrem enquanto se escreve o texto) ou
as eleicoes patlamentares em multiplos pafses demo-
craticos. Ha uma clivagem cultural sobre os direitos,
como manifestacao de uma crise de valores sobre a qual
importa refletir.”” Neste contexto, a investigacio sobre
o direito humano a alimentagdo é pertinente e atual
porque permite pensar o papel do Direito nas socieda-
des contemporaneas marcadas por novas condi¢oes e
problemas que exigem abordagens regulatorias inova-
doras. Destaca-se, por exemplo, o avanco das técnicas
de producio agricola e animal, que, além de elevarem
substancialmente a produc¢io — contribuindo potencial-
mente para a solucao do problema da fome no mundo

lines for the interpretation of the human right to food. Max Planck
Yearbook of United Nations Law Online, p. 391-415, 2007. Disponivel
em: https://doi.org/10.1163/18757413-90000015.

7 Cf, v.g., MARTINS, Ana Maria Guerra. A protecio multinivel dos
direitos fundamentais: estudos sobre dialogo judicial. Lisboa: AAFDL,
2019.

18 Cf. CUNHA, Paulo Ferreira da. Direito constitucional anotado. 1.is-
boa: Quid Juris, 2008. p. 235 e ss.

¥ Cf. BROGAN, Tilly. Fighting for our rights category. Leeds
Human Rights  Journal, 2019. Disponivel em: https://hrjleeds.
ac.uk/2019/04/05/ fighting-for-our-rights/. Acesso em: 22 jun.
2024,

% Em duas abordagens distintas, cf. NEVES, A. Castanheira. O Di-
reito hoje e com que sentido? O problema atual da autonomia do Direito.
Lisboa: Instituto Piaget, 2002.; MENENDEZ, Agustin J. The Crisis
of Law and the European Crises: From the Social and Democratic
Rechtsstaat’ to the Consolidating State of (Pseudo-) Technocratic
Governance. Journal of Law and Society, v. 44, n. 1, p. 56-78, 2017.
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—, geram, também, desafios ambientais e de satde publi-
ca.”! Ha ainda outros fatores que influem a temiética da
alimentacdo contemporaneamente, como a rapidez na
disseminacao do conhecimento ¢ das ideias, a alteracdao
dos modos de vida, incluindo dos habitos alimentares,
a forte mobilidade de pessoas, tanto voluntaria como
forcada, ou, ainda, o envelhecimento das populagdes.

Apesar das referidas clivagens politicas e ideologicas,
uscou-se perceber se o direito humano a alimentacao
b rceber direito hum liment
pode ser visto e concretizado de forma universal, para
que a ninguém falte alimentos em quantidade e de qua-
idade suficiente para viver dignamente.
lidade suficiente para viver dignamente.?

A analise dos direitos humanos a luz da cultura nao
¢ pacifica. Segundo Berman®, em tempos de globali-
zagdo, a cultura é, por vezes, vista como uma “palavra
suja”’, uma imposicao retrograda de prerrogativas locais
que impedem o progresso ou simplesmente uma pedra
no caminho do consenso global e da cooperagio em
matéria de direitos humanos. Entende-se que, pelo con-
trario, o consenso s6 é possivel fundado em razoes cul-
turais. A cultura é o mecanismo necessario para que 0s
seres humanos construam significados a partir da rea-
lidade. O Direito é mais do que um sistema autbnomo
de regras que regula disputas. O Direito ¢é, na verdade,
constitutivo de como os membros de uma sociedade se
veem e se relacionam.

Sera possivel obter um consenso global que justifi-
que, por exemplo, os programas das Nagoes Unidas de
combate a fome? O problema ¢é real, porque ha milhdes

2 Cf. KRISTIANSEN, Silje; PAINTER, James; SHEA, Meghan.
Animal agriculture and climate change in the US and UK Elite Media:
responsibilities, causes and solutions. Enir tal C

15, n. 2, p. 153-72, 2020. DOI 10.1080/17524032.2020.1805344.
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ation, V.

Paulo Ferreira da Cunha fala da necessidade de nutrir o Direi-
to com um espirito novo, propondo o paradigma ético do direito
democritico. Ele cita Guy Coq, que diz que os “filhos alimentados
no seio da democracia” a tém como “evidente, natural, necessari-
amente adquirida”, quando assim nao é. Segundo Paulo Ferreira da
Cunha, “a dimensao juridica nao paira sobre [...] a realidade e a axi-
ologia [mas, pelo contrario, deve repousar sobre] comportamentos,
que ndo podem deixar de ter qualificagdio em termos morais”. O
autor portugués recorreu a metafora da alimentagio para ilustrar que
os direitos e deveres em sociedade estao interligados, assim como as
proprias pessoas. Cf. CUNHA, Paulo Ferreira da. Arte Justa: Con-
stituicio & justica na sociedade global. Coimbra: Gestlegal, 2022.
p. 315.

#  Cf. BERMAN, Paul Schiff. The enduring connections between
law and culture: reviewing Lawrence Rosen, law as culture, and Os-
car Chase, law, culture, and ritual. Awmerican Journal of Comparative
Law, v. 57, n. 101, p. 101-111, 2009. Disponivel em: https://sstn.
com/abstract=1409294.

de pessoas no mundo — e em todos os paises — que
ndo se alimentam adequadamente.? Havera capacidade
politica e civica para resolver esse problemar Que im-
portancia pode ter o direito humano a alimentagdo para
ajudar a resolver o problema, na perspectiva dos ato-
res (Estados, organizagdes internacionais, ONG)? Ou
serd a alimentacio um problema estupido, porque nao
existe vontade de erradicar a fome ou de dar sentido as
praticas humanas, como se comprova pelo desperdicio
de alimentos? Curiosamente, esse ¢ um problema tanto
dos paises desenvolvidos como dos pafses em vias de
desenvolvimento, embora por razoes diferentes. Nos
paises desenvolvidos, o desperdicio da-se na fase final
do processo alimentar, com a perda de alimentos que
chegam a mesa e nio sio consumidos nem conserva-
dos, enquanto nos pafses em vias de desenvolvimento o
desperdicio se da na fase inicial do processo alimentat,
com a incapacidade das pessoas para evitar as perdas
alimentares, seja por falta de tecnologias adequadas ou
por outras razoes.

O trabalho estrutura-se em quatro se¢oes, incluindo
a presente introdugao. Na proxima secio, estabelecem-
-se as fundacdes culturais do direito humano a alimen-
tacao. Na secio trés, analisam-se o conteudo e as con-
dicoes de efetividade do direito humano a alimentacio,
em particular na concretizacio dos Objetivos do De-
senvolvimento Sustentavel (ODS) das Nagoes Unidas.
Conclui-se com a explicitagao do contributo da pesqui-
sa em relagdo as questdes de partida.

2 Da alimentacao ao Direito a
Alimentacao

O ato de a pessoa (que ¢ um postulado moral, refe-
rindo-se a pessoas concretas) se alimentar — ndo somen-
te para sobreviver, mas para conviver e realizar-se em
familia e na comunidade politica — tem uma origem cul-
tural, como o préprio Direito.” Alids, o Direito pode ser

# Para uma abordagem geral do problema da falta de alimentos

mo mundo, cf. CROOKSTONE, A. Thomas ]. Bassett and Alex
Winter-Nelson: The atlas of world hunger. Agric Hum Values, v. 29,
p. 277-278, 2012. Disponivel em: https://doi.org/10.1007/s10460-
012-93065-y.

»  Cf. WIESAND, Andreas Joh. Food. In: WIESAND, Andreas
Joh.; CHAINOGLOU, Kalliopi; SLEDZINSKA-SIMON, Anna;
DONDERS, Yvonne. (ed.). Culture and human rights: the Wroclaw
Commentaries. Berlin: De Gruyter, 2017. p. 166-167. Disponivel
em: https://doi.org/10.1515/9783110432251-064.; ¢ WIESAND,
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visto, metaforicamente, como um alimento do espirito
humano para tornar a organizag¢io politica possivel e as
sociedades justas e equilibradas.® E certo que o Direito
s6 existe porque ha conflitos, mas esta por natureza or-
denado a pacificacio das sociedades, ou seja, serve para
definir quadros justos de convivéncia humana. Nesse
sentido, o direito em sentido objetivo — o direito de dar
a cada um aquilo que € seu, segundo a conhecida defini-
c¢do de Ulpiano® — nao é incompativel com os direitos
das pessoas. Pelo contrario, é reforcado pelo exercicio
dos direitos individuais, desde que estes estejam ordena-
dos ao direito comum.

Ha, historicamente, uma relacdo entre alimentacao
e sobrevivéncia. F uma evidéncia que a alimentagio ¢
necessaria a existéncia, mas culturalmente ha uma equi-
para¢ao do ato de comer ao ato de existir, o que signifi-
ca que os seres humanos se alimentam nio apenas por
necessidade, mas por gosto.® O infinitivo esse em latim
significa tanto ser (existir) ou estar como comer.”” Em
latim, o verbo edere” equivale ao verbo comet, e, embora

Andreas Joh. Short presentation of the new handbook “Culture
and Human Rights: The Wroclaw Commentaries” at the Council of
Europe (CDCPP) in Strasbourg, 10 May 2017. Culture Rights. Dis-
ponivel em: http://www.culture-rights.net/web/files/25/en/AJW-
CDCPP_10_May.pdf. Acesso em: 29 jun. 2024.

% As ligagdes entre o direito e os alimentos sio tio antigas quanto
o préprio conceito de direito. Sobre o uso de metaforas alimentares
pelos juristas, cf. MANCUSO, Salvatore (ed.). The langnage of law and
Jood metaphors of recipes and rules. London: Routledge, 2021.

# Ulpianus, D.1,1,10pt., que fala da Justica, exptessa pelo Direito,
como a “constans et perpetua voluntas ius ssuum cuique tribuere”.
Sobre a tematica, cf. PADUA, Fabricio René Cardoso de. O casuismo
Juridico-metodoligico romano e a antonomizagao do Direito, Estudos de Dou-
toramento & Mestrado. Coimbra: Instituto Juridico da Faculdade de
Direito da Universidade de Coimbra, 2018. p. 19 e ss. Ulpiano nio
definiu o direito objetivo, antes se referiu a atribuigio de direitos
subjetivos. Porém, o argumento utilizado vale para as sociedades
contemporaneas, em que o reconhecimento dos direitos individuais
deve estar de acordo com um quadro jusnormativo apoiado em va-
lores seguros.

#  Cf. WIESAND, Andreas Joh. Food. In: WIESAND, Andreas
Joh.; CHAINOGLOU, Kalliopi; SLEDZINSKA-SIMON, Anna;
DONDERS, Yvonne. (ed.). Culture and human rights: the Wroclaw
Commentaries. Berlin: De Gruyter, 2017. p. 166-167. Disponivel
em: https://doi.org/10.1515/9783110432251-064. Na pag. 166,
Wiesand, citando Kiinnemann e Epal-Ratjen (2004), diz o seguinte:
“de uma perspectiva cultural, precisamos estar cientes de que “ali-
menta¢io adequada ndo é simplesmente uma questao de ingerir
nutrientes suficientes. A alimentacio tem dimensées culturais, soci-
ais, economicas e politicas, além da dimensiao muito importante do
prazer de comer™” (tradugao do autor).

# FERREIRA, Anténio Gomes. Diciondrio de Portugués-Latim. Pot-
to: Porto Editora, 1983. p. 204.

% FERREIRA, Anténio Gomes. Diciondrio de Latin-Portugués. Pot-
to: Porto Editora, 1983. p. 411.

fosse a forma dominante, esse também tinha o mesmo
significado. Uma ressonancia dessa etimologia esta no
infinitivo alemao esses, que significa comer. Do mesmo
modo, a mesa consiste em uma instituicao cultural em
muitos paises, um tempo sagrado de encontro e convi-
véncia entre pessoas, que passa pela satisfagao decor-
rente da ingestdo de alimentos.” Contemporaneamente,
o turismo alimentar é uma aposta em muitos paises, pre-
cisamente porque comer e beber sio atos humanos sig-
nificativos e exuberantes. Sao tdo importantes na vida
das pessoas que ha quem se desloque dezenas, centenas
ou milhares de quilémetros por razdes gastronomicas. >

Come-se e bebe-se por gosto, que é um sentido hu-
mano (o paladar), a par da visdo, audicio, tato e olfato.”
Na verdade, todos os sentidos aparecem na experiéncia
humana associados ao ato concreto da pessoa que se ali-
menta. Ver, tocar e cheirar os alimentos é humanamen-

'O professor Andreas Wiesand, alemio, criou em 1990 com o

professor Stephen Mennell, um sociélogo da alimentagao britanico,
o projeto de pesquisa intitulado “Integration through the Kitchen?
—The European Food Project. An Overview”, que tinha como obje-
tivo estudar as possibilidades de a arte culinaria e as praticas alimen-
tares funcionarem como um fator de integracio europeia. A ideia
central ¢ a de que a “cultura da culinaria” ndo é um tépico trivial,
mas fundamental para coligar nacoes, como € o caso das nagdes eu-
ropeias, que durante séculos estiveram de costas voltadas. A “cultura
da alimentacao” — o modo de a pessoa se alimentar e pensar acerca
da alimentagdo como uma expressio cultural integral — faz jus aos
objetivos do projeto de integragao europeia, assim como aos princi-
pios do Direito da Unido Europeia, fomentando a unidade na diver-
sidade. O projeto foi desenvolvido na esfera do ERICarts Institute,
integrando varios subprojetos dedicados a alimentos especificos de
forte ressonancia cultural, como o pao ou o azeite de oliveira (ambos
vistos como produtos de heranga e partilha cultural). Mais infor-
magoes disponiveis aqui: https://www.eticarts-institute.org/web/
files/62/en/european_food_project.pdf. Acesso em: 22 jun. 2024.
2 Cf. STONE, Matthew J.; ZOU, Suiwen (Sharon) Zou. Consump-
tion value in food tourism: the effects on purchase involvement
and post-travel behaviours. Tourism Recreation Research, p. 1-15, Sept.
2023. DOI 10.1080/02508281.2023.2246737. O reverso da medalha
sa0 as dificuldades na aquisi¢do de alimentos perto de casa, forcando
as pessoas a andar longas distancias para esse efeito. Cf. KLOPPER,
Abigail. People go the extra mile for food. Nature, v. 623, n. 7988, p.
700-700, nov. 2023.

* Sobre a relevancia dos sentidos humanos no e para o Direito, as-
sim como para a pesquisa juridica, cf. CUNHA, Paulo Ferreira da. e
droit et les sens. Paris: Atelier de I’Archer, 2000. Paratexto importante
do livro ¢ a sinopse: “O direito certamente deve ter certamente uma
alma. Mas ele também tem um corpo. No corpo do direito — fre-
quentemente desprezado, frequentemente ignorado — os simbolos,
a iconologia, mas também a relacdo do juridico com as artes ¢ a
estética, ganham cada vez mais importancia nos dias de hoje. Re-
descobrimos uma relacio entre o direito e os sentidos: o direito que
escuta as partes, o direito dito cego ou vendado, o direito que sente
e pressente pelo olfato, o direito que toca, e até mesmo um direito
que desgosta...” (tradugao do autor).
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te significativo.”® Os pratos apreciados pelos comensais
s20 0s que combinam uma boa confec¢io associada a
uma adequada combinacido de cores, texturas e sabo-
res.” Também os bons vinhos se distinguem pelas to-
nalidades, pelo grau, pela combinacdo de sabores, en-
fim, pela experiéncia sensorial que provocam nos seres
humanos, as mais das vezes estando reunidos, seja em
familia, lazer ou trabalho. Por ser assim, algumas em-
presas assumem como uma pratica de sustentabilidade
organizacional juntar os seus trabalhadores a mesa em
tempos propicios para que se conhecam melhor e, es-

tando mais felizes, produzam mais.” %’

* Um dos principios gerais do diteito da alimentagio da Unido

Europeia, definido pelo Regulamento (CE) n.° 178/2002, de 28 de
janeiro, do Parlamento Europeu e do Conselho, visa “garantir um
alto nivel de prote¢ao da vida e satide humanas e a protecao dos in-
teresses dos consumidores”. No cerne da defesa dos interesses dos
consumidores, est a ideia do acesso a uma alimentacio adequada.
No Comentario Geral n° 12 sobre o Direito a Alimentagao Adequada do
Conselho Econémico e Social da ONU, de 12 de maio de 1999,
consta uma definicio de “adequagdo”. Segundo Wiesand, a ad-
equagio inclui a “aceitabilidade cultural ou do consumidor”, ou seja,
implica levar em consideracao “valores nio baseados em nutrientes
atribuidos a alimentacio ¢ ao consumo de alimentos” (tradu¢io do
autor), mas a0 modo como a pessoa chega a alimentar-se (0 modo
de acesso ¢ uma expressao cultural de qualidade de vida, que passa
pela experiéncia de ligacio direta aos alimentos). Cf. WIESAND,
Andreas Joh. Food. In: WIESAND, Andreas Joh.; CHAINO-
GLOU, Kalliopi; SLEDZINSKA-SIMON, Anna; DONDERS,
Yvonne. (ed.). Culture and human rights: the Wroclaw Commentaries.
Berlin: De Gruyter, 2017. p. 166-167. Disponivel em: https://doi.
org/10.1515/9783110432251-064.

% uma questio estética, ética e juridica. As regras sobre con-
sumo alimentar sao meios de construcio da realidade pelas pessoas.
Elas sdo efetivas na medida em que satisfazem as necessidades, tan-
to materiais como imateriais, das pessoas. Segundo Counihan, elas
funcionam como uma “alegoria de preocupagdes sociais”, servindo
de fundamento a possibilidade de “as pessoas darem ordens ao
mundo fisico, social e simbdlico que as rodeia” (tradugiao do au-
tor). Cf. COUNIHAN, Carole M. Food rules in the United States:
individualism, control, and hierarchy. Anthropological Quarterly, v. 65,
n. 2, 1992. p. 55.

% Um estudo da Universidade de Cornell confirma esta ideia. Cf.
CONWAY, Casey. Workplace meals improve productivity: organiza-
tions may see a boost in employee productivity by providing them
opportunities to eat together. Business News Daily, 24 out. 2023. Dis-
ponivel em: https://www.businessnewsdaily.com/8638-employces-
eat-together.html. Acesso em: 20 jun. 2024.

7 A resolugio 66/281, de 12 de julho de 2012, das Nag¢des Uni-
das, que instituiu o Dia Mundial da Felicidade, que se celebra a
20 de margo, menciona que “a busca da felicidade ¢ um dos ob-
jetivos fundamentais do ser humano”. A ONU reconhece “a rel-
evancia da felicidade e do bem-estar como objetivos e aspira¢coes
universais na vida dos seres humanos ao redor do mundo ¢ a im-
portancia do seu reconhecimento nos objetivos das politicas publi-
cas”. Reconhece, ainda, “a necessidade de uma abordagem mais
inclusiva, equitativa e equilibrada para o crescimento econémico
que promova o desenvolvimento sustentavel, a erradicagao da po-

Essa ultima ideia pode ser sintetizada pela conheci-
da locugio latina “Primum vivere deinde philosophati”
(“Primeiro viver, depois filosofar”), que significa que
viver uma vida boa é condi¢io para que se possa pen-
sar o seu significado profundo.”® Viver é (deve ser) mais
do que sobreviver; é experimentar a condi¢io humana
como meio de aumentar a sobrevida com bem-estar,
o que, segundo o neurocientista Antéonio Damasio, se
consegue por meio do desenvolvimento da ética.”

Ha, também, uma relacdo préxima entre as experién-
cias de comer e beber e de conhecer. Em Lingua Por-
tuguesa, o infinitivo “saber” refere-se tanto ao conheci-
mento das coisas como a experiéncia dos sabores dos
alimentos. Ha uma dimensio ética inscrita na etimologia
da palavra, em consonancia com a andlise apresentada
anteriormente. Em latim, “sabet” é, simultaneamente, o
sentido do gosto e a virtude da prudéncia. Saber bem ¢
ter gosto, ter o sabor de alguma coisa, assim como ter

0 Anténio Gomes Fer-

inteligéncia ou discernimento.
reira explica, no seu Dicionario de Latim-Portugués, o
significado do vocabulo sapor, oris (sabor). E cita Cicero,
para quem um “homem sem sabor” é “um homem sem
personalidade”, associando as dimensOes sensitiva, in-
telectual e moral da palavra “sabot”, que apontam para
a conveniéncia de se aprender a compreender, como si-
noénimo de aprender a saborear.*! Segundo o autor pot-
tugués, o alimento serve de exaltacio do ordinario pela
experiéncia do extraordinario, que é uma tarefa superior
do espirito humano. “Alimentum” (mais usado no plu-

”) 42 << 9543 944
5

ral, como “alimenta nutrimentum”® e “pabulum

breza, a felicidade e o bem-estar de todos os povos”. UNITED
NATIONS. What is the International Day of Happiness? United
Nations. Disponivel em: https://www.un.org/en/observances/
happiness-day#:~:text=The%20General%20Assembly%200f%20
the,importance’0200f%20their%20recognition?20in. Acesso em:
30 jun. 2024.

% Eliot media a sua vida em colheres de café. Cf. ELIOT, T. S. The
Love Song of J. Alfred Prufrock. In: KERMODE, Frank (ed.). The
waste land and other poems. 1.ondon: Penguin Books, 2003. p. 25-36.

¥ Cf,vg, DAMASIO, Anténio. Sentir ¢ Saber: a caminho da con-
sciéncia. Lisboa: Temas e Debates, 2020.

“ FERREIRA, Anténio Gomes. Diciondrio de Portugués-Latin. Pot-
to: Porto Editora, 1983. p. 615.

' FERREIRA, Anténio Gomes. Diciondrio de Latim-Portugués: sapor,
oris m. gosto, sabor; o que tem sabor, o que sabe bem; odor, per-
fume; os sentidos. Porto: Porto Editora, 1983. p. 1036.

2 FERREIRA, Anténio Gomes. Dicondrio de Latim-Portugués:
vocabulo alimentum, i. Porto: Porto Editora, 1983. p. 77.

# FERREIRA, Anténio Gomes. Diciondrio de Latim-Portngués: nutri-
mentum, i. Porto: Porto Editora, 1983. p. 780.

# FERREIRA, Anténio Gomes. Diciondrio de Latim-Portugnés: pabu-
lum, i. Porto: Porto Editora, 1983. p. 818.
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sao palavras proximas que, em lingua latina, denotam a
intima conexao entre o ato de a pessoa se alimentar e de
(se) conhecer, traduzida pelas ideias de cuidado e de de-
senvolvimento moral. Alimentar é cuidar do corpo e da
alma, mas também educat, proteger, desenvolver, fazer
crescet® — é o caso da crianga amamentada pela mae.*
Por alguma razio, o direito do trabalho contemporineo
assegura a mulher o direito de poder dispor do tempo
necessario para amamentar o seu filho pequeno durante
o petiodo da prestacio laboral, assim como de dispor
de uma licen¢a de maternidade para cuidar (alimentar)
o filho."’

Ressalta-se, a propdsito dos vocabulos latinos “ali-
, @ prop

Y«

mentum”, “nutrimentum” e “pabulum”, que, sendo si-
noénimos, acrescentam uns 20s outros. O sentido da dis-
tingdo na frase explicativa dos programas da FAO tem
como objetivo ajudar a eliminar a fome, a inseguranca
alimentar e a ma nutricio. A fome é um problema so-
cial, assim como a inseguranga alimentar é uma realida-
de coletiva, e a ma nutricio se refere a pessoas concretas

que nio se alimentam adequadamente.*

Ressalta-se que a alimentacdo ¢ uma necessidade ba-
sica. E que ha muitas pessoas em todo o mundo que nao
dispéem do minimo necessario a sobrevivéncia. Hssas
sao razbes pelas quais se justifica salvaguardar, publica-
mente, que todos tenham o minimo de subsisténcia, o
que engloba a capacidade de poderem alimentar-se ade-
quadamente. F importante entender que o ato de uma
pessoa se alimentar, ou de ter acesso a alimentacgdo, nao

# Na defesa de uma abordagem holistica do sistema alimentar,

com fundamento nos direitos humanos e no bem-estar individual,
cf. VARZAKAS, T.; ANTONIADOU, M. A holistic approach for
ethics and sustainability in the food chain: the gateway to oral and
systemic health. Foods, v. 13, n. 8, 2024. Disponivel em: https://doi.
org/10.3390/foods13081224.2024.

* Amamentar também ¢é sindnimo de comer.

7O regime juridico de prote¢io da maternidade e paternidade em
Portugal (Decreto-Lei n.° 70/2000, de 4 de maio) consagra os di-
reitos mencionados no quadro de promogao do desenvolvimento
integral do filho, com garantia de acesso a educagio, saude e outros
bens essenciais. A licenga por maternidade (artigo 10.°) e as dispen-
sas de trabalho para consultas e amamentacio (artigo 14.°) sio feitas
no interesse do beb¢ e da mae, no pressuposto de que a amamen-
tagao garante saide a ambos. De igual modo, o exercicio do direito
de dispensa do trabalho pela mae nao implica perda de remuneracio
ou de outras regalias (artigo 14.°, n. 5). PORTUGAL. Decreto-Iei n.’
70, de 4 de maio de 2000. Disponivel em: https://diariodarepublica.
pt/dr/detalhe/decreto-lei/70-2000-28166. Acesso em: 1 jun. 2024.

% Cf. o classico MISSENARD. A. A La Recherche de 'Homme. Paris:
Librairie Istra, 1958. p. 120 e ss., onde o autor faz uma comparacio
do desempenho de membros de tribos primitivas vizinhas em Africa
que se alimentavam diferentemente.

¢ trivial. Esse problema nio se limita aos paises pobres,
onde ha escassez de alimentos, mas também se observa
nos pafses desenvolvidos, onde o desperdicio alimentar
¢ uma questao relevante.” Na alimentacio humana, ha
sempre uma dimensio de necessidade associada a uma
dimensao de exaltagao das relacdes humanas, sejam o
jantar em familia, o banquete matrimonial ou o ato de
amamentacio, provas evidentes de que a alimentagio é
simultaneamente material e espiritual.”’ E, precisamen-
te por ser um ato material e espiritual, a alimentagiao
¢ um ato ético-juridico.”’ E louvavel a possibilidade de
celebragiao em torno de uma mesa — seja no casamento,
no encontro de trabalhadores de uma empresa ou no
jantar de Natal para pessoas em situacdo de rua, seja
em uma grande metropole ou em uma pequena cidade;
nao ¢ aceitavel que uma pessoa passe fome ou que se
desperdicem alimentos. i com esse entendimento que
algumas organiza¢oes de apoio aos sem-abrigo fazem
preferencialmente a distribui¢io de alimentos confec-
cionados e ndo consumidos em restaurantes e em ou-
tros estabelecimentos, para que se perceba o valor real
dos alimentos.

Numa perspectiva cultural, o acesso aos alimentos é
tao relevante quanto o acesso a sadde, a educacio ou a
outros bens essenciais,” com a diferenca de que é um
acesso primordial, sem o qual nio ¢ possivel viver, ou
viver com dignidade.

Hstas consideracoes de natureza filoséfica e juridica
mostram que a tematica da alimentacdo é complexa, por

¥ Ha desperdicio alimentar tanto nos paises desenvolvidos quanto
nos pafses em vias de desenvolvimento, mas as causas sao difer-
entes. No primeiro caso, o desperdicio é causado pela abundancia
de alimentos, enquanto que no segundo caso ¢ causado pela ineficaz
utilizagdo dos alimentos. Em qualquer caso, a oposicao faz-se entre
a pessoa ter com que se alimentar ou nao ter. O desperdicio por
destruigao deliberada dos alimentos é um erro social ¢ uma quebra
de compromisso ético com os mais necessitados, numa comunidade
que defende o valor da solidariedade.

% Pode-se mencionat, também, o banquete oferecido por um chefe
de Estado a um seu homologo, para celebragao da amizade mitua.
>t Cf. FANZO, Jessica. Ethical issues for human nutrition in the
context of global food security and sustainable development.
Global Food Security, ~v. 7, p. 15-23, Dec. 2015. DOI 10.1016/j.
¢fs5.2015.11.001.

2 Cf. WIESAND, Andreas Joh. Food. In: WIESAND, Andreas
Joh.; CHAINOGLOU, Kalliopi; SLEDZINSKA-SIMON, Anna;
DONDERS, Yvonne. (ed.). Culture and human rights: the Wroclaw
Commentaries. Berlin: De Gruyter, 2017. p. 166-167. Disponivel
em: https://doi.org/10.1515/9783110432251-064. O autor invoca
o artigo 11.°, n.° 1, do Pacto Internacional dos Direitos Economi-
cos, Sociais e Culturais, que estabelece o direito a um nivel de vida
adequado integrando o acesso a alimentacio, moradia e vestuatio.
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ser relativa ao que ha de mais basico e de mais fundo na
existéncia humana. O tema da alimentagao aponta para
o minimo e para o maximo da existéncia humana — para
o que falta, sendo causa de sofrimento, e para o que
superabunda, dando alegria. A mie que amamenta o fi-
lho procura nao somente tirar-lhe a fome como sacia-lo.
Tira-se a fome a uma pessoa na medida em que esta se
satisfaz com o alimento, porque ¢ livre de ndo o aceitar
(como o grevista da fome, que decide nio se alimentar,
em sinal de protesto). Em Lingua Portuguesa, existem
as formas “saciar” (verbo transitivo), que significa “tirar
a fome”, e “saciar-se” (verbo reflexivo), que aponta para
o elemento volitivo (querer alimentar-se). A respeito da
dimensao ética da pessoa que (se) alimenta, ou deseja
alimentar(-se), a qual expressa a conveniéncia de equili-
brio, equidade e racionalidade no acesso aos alimentos,
qualquer pessoa pode querer alimentar-se ou alimentar
quem esta a seu cargo ou é seu semelhante. Varias revo-
lugdes ocorreram por causa da falta de alimentos, ou do
sentimento da fome, baseadas na percep¢io da intolera-
bilidade moral de nio se ter o necessario para subsistir.”
Esse mesmo sentimento perpassa varias obras artisticas
(na literatura, no cinema ¢ nas artes plasticas), para além
dos livros sagrados das principais religides.”* E por isso
que tanto os Estados como a comunidade internacional
dedicam, ha longo tempo, atengdo a questdo da garan-
tia da seguranca alimentar das popula¢oes.” A novidade
das dltimas décadas ¢ que se apoiam nio apenas em ra-
zOes econdmicas e sociais, mas também em razdes juri-

% Um exemplo ¢ a Revolugio Francesa de 1789, motivada em

grande medida pelas mas colheitas de cereais e pelos aumentos acen-
tuados no preco do pao. Essas sao “as linhas do real”, de que falava
Bergson, que nio podem deixar de ser conhecidas. Cf. BLOCH,
Marc. Introdugio a Histdria. Lisboa: Publicagdes Europa-América,
1997. p. 162-163.

* Cf. FEBVRE, Lucien. Olbares sobre a Histéria. Lisboa: Edicoes
Asa, 1996. p. 9-46.

» HUNGER and war: many of the worst contemporary wars are
accompanied by mass starvation: in some cases, starvation is used as
a weapon. National Geographic Fiducation, 2024. Disponivel em: htt-
ps://education.nationalgeographic.org/resource/hunger-and-war/.
Acesso em: 11 jun. 2024. Em 24 de maio de 2018, o Conselho de Se-
guranca das Nagoes Unidas aprovou, por unanimidade, a Resolucio
2417 condenando o uso da inseguranca alimentar e da fome como
tatica de guerra. Foi a primeira vez que o Conselho de Seguranca
reconheceu a fome como uma ameaga a vida das pessoas em guerra,
tendo em conta vérios casos de conflitos em curso. Dirigindo-se a
esses paises, a resolugao instou os beligerantes a manterem intactos
os estoques de alimentos, as exploragGes agricolas, os mercados e
outros mecanismos de distribui¢ao. Exigiu ainda que permitissem
0 acesso irrestrito por parte de quem prestava ajuda humanitaria as
populagbes em extrema necessidade, afirmando que “usar a fome de
civis como método de guerra pode constituir um crime de guerra”.

dicas, como sejam os direitos humanos e, em particular,
o direito individual 2 alimentacao.

HEssa explicacdo tem consequéncias na interpretacao
que se faz do conteudo e sentido eminentemente cultu-
rais do direito humano 2 alimentacdo.™

3 O Direito a Alimentacao

Numa perspectiva cultural, o Direito a Alimenta-
¢do é um direito de pessoas. Os animais também se ali-
mentam para sobreviver e, metaforicamente, 0 mesmo
ocorre em relacdao as plantas. No entanto, somente as
pessoas (ou seres humanos) gozam do Direito a Ali-
mentacao tal como definido no direito internacional.

O direito humano a alimenta¢ido garante a toda e
qualquer pessoa, titular do direito pela razio de ser pes-
soa, a possibilidade de crescer fisica, intelectual e espiri-
tualmente, de modo a que possa fazer um uso adequado
dos seus sentidos. Jean Lauand destaca a capacidade
extraordindria de Pelé em termos de visdo (abrangendo
180 graus, quando a média dos futebolistas é de 160), o
que lhe permitiu fazer o passe genial para Carlos Alber-
to no quarto gol do Brasil na final da Copa do Mundo
de 1970.°7 Ora, ha estudos cientificos que sugerem que
a alimentacao ¢ essencial para formar bons futebolistas,
potque, entre outras razdes, os faz ver melhor.®

Pelé teve consciéncia da importancia da alimentagao
em sua vida. Tendo uma vez sido questionado sobre as
razoes para ter tido uma vida saudavel, o internacional
brasileiro respondeu: “gracas a Deus eu tenho uma base
muito boa. Meu pai sempre teve muita saude e minha
mae tem 100 anos e esta viva. Agora, como eu comecei
a jogar futebol muito cedo, com 16 anos eu ja estava no
Santos e na selecio com 17, talvez isso tenha facilitado

5 F uma posicio culturalista em linha, entre outros, com Miguel
Reale. Ao positivismo juridico e ao normativismo, preferimos um
estudo do Direito voltado aos valores, ancorado nas necessidades e
comportamentos das pessoas. Cf. REALE, Miguel. Lies Prelimin-
ares de Direito. Coimbra: Almedina, 1982.

7 Cf. LAUAND, Jean. Revelando a lingnagem: 50 estudos na revista
Lingua Portuguesa (2005-2015). Sao Paulo: Factash Editora, 2016.
p. 61.

* Cf,, v.g., MACUH, Matjaz ez a/. Dictaty intake, body composition
and performance of professional football athletes in Slovenia. Nu-
trients, v. 15, n. 1, p. 82, Dec. 2022. DOI 10.3390/nu15010082.;
HARTH, Jacob B ez al. A dietary strategy for optimizing the visual
range of athletes. Eixercise and Sport Sciences Reviews, v. 51, n. 3, p. 103-
108, 2023. DOI 10.1249/JES.0000000000000318.

o CAETANO, Jodo Relvao. As dimensoes culturais do direito a alimentagao: uma perspectiva de direito internacional. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p. 21-43, 2024.

S



a minha alimentacdo e a minha saide. Eu acho que o
grande fator foi esse. A parte do esporte me ensinou a
comer bem. Eu ainda tive a felicidade de nunca ter es-
ses pequenos vicios, como bebida e cigarro”.”” A frase
aponta claramente para as vantagens de uma alimenta-
¢ao saudavel, com evitagao dos vicios.

Os comportamentos individuais tém implicagdes
politicas e sociais. Nas ultimas décadas, uma parte sig-
nificativa dos pafses agiu concertadamente no sentido,
por exemplo, de proibir que se fumasse em locais fecha-
dos, como restaurantes e bares, ou em espacos publi-
cos, como hospitais. Ressalta-se, ainda, com o mesmo
proposito, o aumento significativo dos impostos sobre
o tabaco, a proibiciao de publicidade ao tabaco ou a ins-
cricdo obrigatéria nos magos de cigarros de frases dis-
suasoras do ato de fumar.®’ Estas decisdes tém razdes

culturais.”!

Sobre os maleficios do fumo em contexto alimentar,
ressaltam-se as declaracGes preocupantes de Akinwumi
Adesina, presidente do Banco Africano de Desenvolvi-
mento (BAD), de que ha mulheres (e criancas) em Africa
que morrem por cozinharem em condi¢oes prejudiciais
a saude, vitimas da inalacdo de fumo, pelo que advoga
politicas publicas que fomentem solu¢oes de cozinha
limpa. Em suas palavras, “nenhuma mulher e nenhuma
crianca deveria ter de morrer devido ao risco associado
a inalacdo de fumo e a outros perigos, porque hoje em
dia perdemos 300 000 mulheres por tentarem cozinhar
uma refeicdo decente”.”” As palavras foram proferidas
na sessao oficial de abertura do encontro anual de 2024

¥ Cf. SPONCHIATO, Diogo. Os segredos de Pelé para ter uma
vida saudavel. Vg Saiide, 7 abr. 2016. Disponivel em: https://saude.
abril.com.br/fitness/os-segredos-de-pele-para-ter-uma-vida-sau-
davel. Acesso em: 25 maio 2024.

% Para uma visio geral das iniciativas legislativas em curso no
mundo nessa area, cf. WILLIGE, Andrea; SHINE, Ian. Smoking
bans: these countries are tackling tobacco use. World Economic Fo-
rum, 27 nov. 2023. Disponivel em: https:/ /www.weforum.org/agen-
da/2023/11/smoking-tobacco-ban-portugal-new-zealand-mexico-
uk/. Acesso em: 28 maio 2024.

°' Para uma discussio das razdes culturais conflituantes na
proibicao de se fumar em lugares publicos, cf. DRESLER, Carolyn;
CHERRY, Mark; SADE, Robert. A clash of rights: should smoking
tobacco products in public places be legally banned? The Annals of
Thoracie Surgery, v. 86, p. 699-707, Sept. 2008. DOI 10.1016/j.atho-
racsur.2008.04.108.

2 Cf. PRESIDENTE do Banco Africano de Desenvolvimento
diz que chega de mulheres em Affica a morrerem por cozin-
har. Observador, 29 maio 2024. Disponivel em: https://observador.
pt/2024/05/29/presidente-do-banco-africano-de-desenvolvimen-
to-diz-que-chega-de-mulheres-em-africa-a-morrerem-por-cozin-
har/. Acesso em: 30 maio 2024.

do BAD, que decorreu no Quénia, e mostra a ligacao do
ato de comer a0 ato de cozinhar e a condicao de existit
como fato cultural. O mesmo ¢é dizer a ligacdo entre
experiéncias de vida pessoais e direitos humanos, na
perspectiva do direito internacional dos direitos huma-
nos e dos principios orientadores das politicas publicas
definidos pelas organizagdes internacionais.

Com efeito, no mesmo discurso, Adesina® enfatiza:

chega. Nio se trata apenas de acender um fogao,
trata-se da propria vida. Trata-se de dignidade para
as mulheres. E trata-se de proteger o ambiente da
desflorestacio macica e da dependéncia do biocom-
bustivel, da biomassa, da lenha e do carvao vegetal.

E acrescenta: “por geracdes, as mulheres em Africa
téem suportado o peso dos riscos e as dificuldades asso-
ciadas ao ato de cozinhar”, [pelo que é crucial] “garantir
que 1,2 mil milhdes de pessoas, a maioria das quais sao
mulheres em Africa, tenham acesso a solucoes de cozi-
nha limpa”.* Da conferéncia “Cozinha Limpa em Afri-
ca” saiu o compromisso de disponibilizar 2 000 milhoes
de dolares (1 846 milhdes de euros) para encontrar so-
lugbes de cozinha limpa para as mulheres em 10 anos.

Adesina realga, ainda, a indispensabilidade do apoio
internacional para a causa, dada a escassez de recursos
financeiros no continente africano, em particular os
fundos angariados na Cimeira de Paris de 14 de maio de
2024, no total de 2,1 mil milhées de ddlares (1 938 mi-
lhées de euros), fixando o total de apoios para a cozinha
limpa em 4,1 mil milhées de ddlares (3 785 milhdes de
euros). Nas suas palavras, isto ¢, “um feito histérico e

um testemunho do poder das parcerias”.®

Em relacio ao exposto, observa-se a necessidade
de uma reflexao renovada, fundada na cultura, sobte o
estatuto dos direitos humanos na ordem juridica inter-
nacional e nas ordens juridicas nacionais e suas implica-
¢Oes sobre as politicas publicas em defesa das pessoas.
A categorizacdo dos direitos humanos por geracoes, ha
muito estudada nas escolas de Direito, denota nao so-
mente a diferente natureza dos direitos como também
a sua forea relativa, o que, além de gerar discussoes ace-

0 Referéncia.

% Referéncia.

% Cf. PRESIDENTE do Banco Africano de Desenvolvimento
diz que chega de mulheres em Africa a morrerem por cozin-
har. Observador, 29 maio 2024. Disponivel em: https://observador.
pt/2024/05/29/presidente-do-banco-africano-de-desenvolvimen-
to-diz-que-chega-de-mulheres-em-africa-a-morrerem-por-cozin-
har/. Acesso em: 30 maio 2024.
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sas, pode ser enganador. Nos documentos de direito in-
ternacional, o Direito a Alimentacio integra o catilogo
dos direitos econdmicos, sociais e culturais,® e relacio-
na-se, também, com os direitos, liberdades e garantias.””
Com efeito, uma pessoa que nao se alimente adequada-
mente nao pode fazer uso da liberdade de expressio ou
participar politicamente.*®

Nesse sentido, sugere-se que o Direito a Alimenta-
¢do consagrado no direito internacional deve setr visto
na complexidade dos bens que tutela, assim como na re-
lagao com outros direitos individuais, em nome do prin-
cipio da dignidade da pessoa humana. E por isso que o
exemplo anterior é elucidativo. No plano da politica e
direito internacional, ¢ obrigatério que as populacoes
tenham acesso aos alimentos, sem necessidade de que
os mesmos lhes sejam oferecidos. Para tanto, tém de
cozinhd-los, o que devem poder fazer em condi¢bes de
seguranga, o que ¢ uma questdao cultural por excelén-
cia.”” Nos paises desenvolvidos, esse problema é menor,
mas hd o problema da sobre-exploracio animal em es-
pacos fechados, com consequéncias para a saude publi-
ca e o0 bem-estar animal.”’ Ora, a produg¢do massiva de

6 Cf. artigo 11.° do Pacto Internacional sobre os Diteitos Economi-
cos, Sociais e Culturais, adotado pela Assembleia Geral das Nag¢oes
Unidas em 16 de dezembro de 1966 e que estd em vigor desde 3 de
janeiro de 1976. Esse preceito estabelece que “os Estados-Signatari-
os no presente Pacto reconhecem o direito de toda a pessoa a um
nivel de vida adequado para si e sua familia, incluindo alimentacio,
vestudrio e habitacio adequados e a uma melhoria continua das suas
condi¢bes de vida”.

¢ Ha a consciéncia na comunidade internacional de que o Diteito
a Alimentacdo estd em relagio com outros direitos humanos, mas
maiotitariamente com ditreitos econdmicos, sociais e culturais. Cf.
OHCHR. The Right to Adequate Food. 2010. Disponivel em: https://
www.refworld.org/reference/themreport/ohchr/2010/en/76092.
Na p. 5, estabelece-se a relagao entre o Direito a Alimentagao e out-
ros direitos humanos: “os direitos humanos sao interdependentes,
indivisiveis e inter-relacionados. Isto significa que a viola¢ao do Di-
reito a Alimenta¢do pode prejudicar o gozo de outros direitos hu-
manos, como o direito a saide, a educa¢io ou a vida, e vice-versa”.
Além do direito a vida, sio referidos, na esfera dos direitos, liber-
dades e garantias, a liberdade de associacdo e o direito de partici-
pagao politica.

% Relacionando participacio politica e alimentagio, no sentido
de que esta é uma base moral para o envolvimento dos cidadaos,
cf. ROWE, G,; REYNOLDS, C; FREWER, L. J. Public partici-
pation in developing policy related to food issues. Iz FREWER,
L. J; RISVIK, E.; SCHIFFERSTEIN H. (ed.). Food, pegple and soci-
ety. Berlin, Heidelberg: Springer, 2001. Disponivel em: https://doi.
org/10.1007/978-3-662-04601-2_25.

“  Cf. ALONSO, Elena Briones; COCKX, Lara; SWINNEN. Cul-
ture and food security. Global Food Security, v. 17, p. 113-127, 2018.
DOI https://doi.org/10.1016/j.gfs.2018.02.002.

0 Cf. SMIT, Lidwien A. M.; HEEDERIK, Dick. Impacts of in-
tensive livestock production on human health in densely popu-

carne estd na base de desequilibrios na alimentagao hu-
mana, suscitando o interesse crescente das organizagdes
especializadas e das opinides publicas, secundadas pelos
meios de comunicagdo social, pelo nimero de mortes
que acarreta todos os anos.”

Nesse contexto complexo, com realidades muito di-
ferentes, as Nacoes Unidas consagraram e densificaram
ao longo dos ultimos 75 anos o direito humano a ali-
mentacio. Afinal, que direito é este?

Hstabelece o artigo 25.°, n.° 1, da Declaragcao Uni-
versal dos Direitos Humanos, de 10 de dezembro de
1948, que

toda a pessoa tem direito a um nfvel de vida sufi-
ciente para lhe assegurar ¢ a sua familia a saude ¢
o bem-estar, principalmente quanto a alimentagio,
a0 vestudrio, ao alojamento, a assisténcia médica e
ainda quanto aos servigos sociais necessarios, e tem
direito a seguranca no desemprego, na doenca, na
invalidez, na viuvez, na velhice ou noutros casos de
perda de meios de subsisténcia por circunstincias
independentes da sua vontade.™

O Direito a Alimentacio aparece associado a outros
direitos humanos como forma de garantir que toda a
pessoa tem direito a um nivel de vida suficiente para si e
a sua familia, com satde e bem-estar, em qualquer fase
da sua vida.

A necessidade de tornar essas disposi¢coes vinculati-
vas para os Estados levou as Nag¢des Unidas a aprova-
rem, em 1966, o Pacto Internacional sobre os Direitos
Econdmicos, Sociais e Culturais, cujo artigo 11.° pre-
vé o Direito a Alimentagdo como parte da progressiva
concretizacao do direito de todas as pessoas a um nivel
de vida adequado. Segundo o n.° 1 desse artigo,

os Estados signatarios no presente Pacto reconhe-
cem o direito de toda a pessoa a um nivel de vida
adequado para si e sua familia, incluindo alimenta-

¢do, vestuario e habitacio adequados e a uma me-
lhoria continua das suas condi¢oes de vida,”

lated regions. GeoHealth, v. 1, n. 7, p. 272-277, Sept. 2017. DOI
10.1002/2017GH000103.; MOYNIHAN, Mary; WALSH, Alex-
andra; YIN, Elizabeth. The health risks of underregulated fatory
farms. The Regulatory Review, nov. 2022. Disponivel em: https://www.
theregreview.org/2022/11/26/saturday-seminar-the-health-risks-
of-underregulated-fatory-farms/. Acesso em: 23 jun. 2024.

" SIEVERT, Kate. Red and processed meat in the context of health
and the environment: many shades of red and green: information
brief. 2023. Disponivel em: https://hdlL.handle.net/10779/DRO/
DU:23961429.v1; GEIKER, Nina Rica Wium ¢/ /. Meat and hu-
man health-current knowledge and research gaps. Foods, Basel, v. 10,
n. 7, 1556, 5 July 2021. DOI 10.3390/foods10071556.

2 Referéncia.

¥ Referéncia.
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acrescentando que aqueles “tomardo medidas apropria-
das para assegurar a efetividade deste direito, reconhe-
cendo, para esse efeito, a importancia essencial da coo-
peracio internacional baseada no livre consentimento”.
Ja o n.° 2 estabelece que, reconhecendo os Estados si-
gnatarios
o direito fundamental de toda a pessoa a estar pro-
tegida contra a fome, adotardo, individualmente e
através da cooperagdo internacional, as medidas,
incluindo programas concretos, que sejam neces-
sarios para: a) Melhorar os métodos de produgio,
conservacio e distribuicio de alimentos através da
plena utilizacdo dos conhecimentos técnicos e cien-
tificos, da divulgacio de principios sobre nutricao
e do aperfeicoamento ou da reforma dos regimes
agrarios de modo a que se atinja uma exploragio
e utilizagdo mais eficazes das riquezas naturais; b)
Assegurar uma distribuicdo equitativa dos recursos
alimentares mundiais em relacao as necessidades,
tendo em conta os problemas que se colocam, tanto
para os paises que importam produtos alimentares,
como para os que os exportam.”

Além da afirmacido do carater vinculativo do direito
humano a alimentacdo, definiu-se a sua natureza como
direito econdmico, social e cultural. Além disso, estabe-
leceu-se a obrigatoriedade de a¢do dos Estados, indivi-
dualmente e¢/ou em conjunto, mormente no ambito da
ONU, na defesa desse direito especifico. Esses instru-
mentos de direito internacional suscitaram a aprova¢ao
de intmeros diplomas legais de ambito nacional, além
de normas técnicas, com o proposito de salvaguardar o
Direito a Alimentag¢ao e a seguranca alimentar, que pra-
ticamente aparecem como termos sinénimos.”

H4 consenso e avancos concretos trelativamente
a necessidade de melhorar as condi¢bes de seguranca
alimentar das populacbes e de defender o Direito a
Alimenta¢io de todas as pessoas; nao ha acordo sobre
os resultados a atingir e, sobretudo, sobre a forma de
interpretar o direito internacional. Em alguns momen-
tos, houve um forte debate ideoldgico opondo perspec-
tivas diversas, em particular a respeito da densificagdo
do direito internacional por meio do direito interno e

74 Referéncia.

> Cf. UN Office of the High Commissioner for Human Rights
(OHCHR). Fact Sheet No. 34, The Right to Adequate Food, No. 34, April
2010. Disponivel em: https://www.refworld.org/reference/them-
report/ohchr/2010/en/76092. VASCONCELOS, Filipa Melo de.
Seguranca alimentar. Lisboa: Centro de Estudos Globais, 2024. Dis-
ponivel em: https://dignipediaglobal.pt/dicionario-global /seguran-
ca-alimentar. Acesso em: 25 jun. 2024.

da interpretacdo do direito internacional pelos tribunais

nacionais.”

Ha uma razio para as divergéncias, que decorre da
natureza atribuida pelas autoridades puiblicas ao direi-
to humano a alimentacio. Ha décadas duvida-se so-
bre a forca juridica dos direitos econémicos, sociais e
culturais, em comparagdo com os direitos, liberdades
e garantias, mesmo se ou quando estdo previstos nos
mesmos textos constitucionais. Para autores liberais, os
primeiros direitos nao passam de direitos programaticos
que nenhum cidaddo pode invocar perante um tribunal,
para ter acesso a um bem determinado. Nio sio direitos
que gozem do beneficio de aplicabilidade direta, estan-
do o seu reconhecimento dependente da condi¢do de
recursos dos Estados. Hssa ¢, tipicamente, a situagiao
portuguesa, que, ao contrario, por exemplo, do Brasil,
nao conhece situa¢oes de ativismo judiciario em relag¢ao
a concretizacao dos direitos econdémicos, sociais e cul-
turais, como o direito a moradia (ou a habitacdo, como ¢
chamado em Portugal). Ja o Direito a Alimenta¢dao nem
sequer esta consagrado na Constituicio portuguesa de
1976 em vigor, a despeito de esta dispor de um genero-
so catalogo de direitos economicos, sociais e culturais.

Isso significa que nao existe reflexdo sobre o Direito
a Alimentacio ou que este nao ¢ relevante? Nao ¢ ma-
nifestamente o caso, mormente por influéncia do direi-
to internacional dos direitos humanos e da consciéncia
jurfdica geral de que nio é aceitavel uma pessoa viver
abaixo do limiar da pobreza ou, ainda que tenha uma
vida fausta, que deve ser protegida do consumo de ali-
mentos falsificados ou estar liberta da sujeicio a condi-
¢Oes ambientais nocivas para a sua saude e bem-estar.”’

¢ Nas tltimas décadas, houve desenvolvimentos desse ramo do di-
reito, especialmente em dreas de intervengao humanitaria e social. As
divergéncias sio notdrias no peso que as autoridades nacionais dao
ao direito internacional e na forma como o interpretam e aplicam.
Isso é particularmente visivel no que respeita ao Direito a Alimen-
tacao. Cf. NOLTE, Georg. Introduction. Iz: AUST, Helmut Philipp;
NOLTE, Georg. (ed.). The interpretation of international law by domestic
conrts: uniformity, diversity, convergence. Oxford: Oxford University
Press, 2016. p. 1-6. Disponivel em: https://doi.org/10.1093 /acprof:
050/9780198738923.003.0001. Acesso em: 7 jun. 2024.;

WRIGHT. Quincy. International law and ideologies. The American Jour-
nal of International Law, v. 48, n. 4, p. 61626, 1954. Disponivel em:
https://doi.org/10.2307/2195029. Acesso em: 30 maio 2024.;

WILK Kurt. International law and global ideological conflict: reflec-
tions on the universality of international law. Awmerican Journal of In-
ternational Law, v. 45, p. 64870, 1951. Disponivel em: http://dx.doi.
org/10.2307/2194247. Acesso em: 02 jun. 2024.
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contexto de um HEstado de direito social e democritico. Todavia,
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Em 1982, o constitucionalista portugués Joaquim
Gomes Canotilho escreveu em Conustituicao Dirigente e
Vinculagao do Legislador. Contributo para a compreensio das
normas constitucionais programdticas que “a realizacdo da
constituicdo dirigente ndo pode aquilatar-se através da
dissolugio do potencial da agdo politico-democratica
numa “curta” mentalidade de pretensoes subjetivas, in-
dividualmente acionaveis””®. Dito de outro modo, se-
gundo o autor conimbricense, a pluridimensionalidade
dos direitos fundamentais supde uma dimensao subjeti-
va do direito a prestagdes, mas também uma dimensido
programatico-normativa, traduzivel em direitos a pres-
tacoes no plano democratico-constitucional, visando a
realizagdo dos fins e tarefas do Estado.” Especificamen-
te quanto aos direitos econdémicos, sociais e culturais, de
acordo com a sua teoria dos direitos fundamentais, cabe
ao Hstado cumprir o programa normativo do regime
democriatico, satisfazendo os direitos econdomicos, so-
ciais e culturais dos cidadaos.

Embora essa perspectiva possa ser compreendida
como datada historicamente, ¢ inequivoco que sobre as
autoridades publicas impendem responsabilidades ine-
rentes a concretizacio do Hstado de direito democra-
tico e social.

Em linha com o disposto no direito internacional,
a maioria dos Estados democraticos tem politicas pu-
blicas além da salvaguarda do abastecimento alimentar
das popula¢oes, procurando garantir o acesso individual
aos alimentos, conforme as necessidades de cada um.
E o que fazem, por exemplo, os servicos de seguran-
ca social, através de apoios financeiros e da distribui-
¢do de alimentos, assim como a sociedade civil, com os
seus programas de apoio alimentar aos desfavorecidos.
Também as politicas de satde contemplam o despiste

falta alguma coisa. Como disse o presidente da Republica Marcelo
Rebelo de Sousa, professor catedritico de Direito, que em tempos
manifestou o objetivo de acabar com os sem-abrigo, faltam as con-
di¢oes de acesso aos bens, designadamente alimentares, para que as
pessoas possam mudar de vida. Vide MARCELO espera ouvir do
Governo na segunda-feira estratégia para sem-abrigo. SIC Noticias,
25 maio 2024. Disponivel em: https://sicnoticias.pt/pais/2024-
05-25-marcelo-espera-ouvir-do-governo-na-segunda-feira-estrate-
gia-para-sem-abrigo-b9e18ac0. Acesso em: 20 jun. 2024.

® Cf. CANOTILHO, José Joaquim Gomes. Constituicao dirigente e
vineulagao do legislador: contributo para a compreensio das normas
constitucionais programaticas. Coimbra: Coimbra Editora, 1982. p.
377.

" Cf. CANOTILHO, José Joaquim Gomes. Constituicao dirigente e
vineulagao do legislador: contributo para a compreensio das normas
constitucionais programaticas. Coimbra: Coimbra Editora, 1982. p.
453 ¢ ss.

de doencas causadas por erros alimentares e servicos
de aconselhamento a uma alimentac¢io saudavel. Houve
um tempo em que os meios de comunica¢io social por-
tugueses relataram que, em vilas e aldeias do interior do
pals, as criancas se alimentavam, antes de irem a escola,
de “sopas de cavalo cansado” (pao embebido em vinho)
ou nem sequer se alimentavam. Ainda que em menor
dimensao, o problema do défice alimentar da populacio
portuguesa subsiste,” como alids em todos os paises de-
senvolvidos e, por maioria de razio, nos paises em vias
de desenvolvimento. H4 diferentes formas de olhar o
acesso a alimentacdo, considerando que cabe aos po-
deres publicos a gestao dos recursos, que sa0 escassos.

Importa, por isso, perceber o que esta culturalmente
em causa quando se fala do direito humano a alimen-
tacdo na perspectiva do direito internacional e de que
modo ele pode ser concretizado em termos de politicas
publicas.

No Dia Mundial da Alimentacio® de 2005, Jean
Ziegler,*” o relator especial sobre o Direito a Alimenta-
cdo das Nagdes Unidas,” refletiu sobtre o problema do

% O combate ao problema foi considerado como priorititio

pelo presidente portugués. Cf. HA 4% dos portugueses a pre-
cisar da ajuda do Banco Alimentar: e Marcelo faz questio de
ajudar. TUT Player, Lisboa, 22 dez. 2024. Disponivel em: https://
tviplayet.iol.pt/programa/ tvi-jornal/63ef5eb50cf2665294d5{87a/
video/674c5ac90cf23ab6553625e0. Acesso em: 02 dez. 2024.

8O Dia Mundial da Alimentacao (World Food Day) celebra-se a 16
de outubro, data da fundacio da FAO (criada em 1945), que o in-
stituiu em 1981. O tema de comemoracio em 2024 ¢ “Direito a
Alimentagdo para uma vida melhor e um futuro melhor”. H4
também o Dia Mundial da Seguranca Alimentar (World Food Safety
Day), que se celebra a 7 de junho. Nesse caso, procura-se inspirar
acoes que permitam identificar, prevenir e administrar riscos de
origem alimentar, garantindo a seguranga alimentar, a saide puablica
e o desenvolvimento sustentavel.

8 Jean Ziegler é um académico conhecido mundialmente pelas
posigbes cientificas e politicas controversas assumidas. Destacou-se
como vice-presidente do Comité Consultivo do Conselho de Di-
reitos Humanos das Nagoes Unidas e foi o relator especial sobre
o direito humano a alimentagao. Independentemente do seu posi-
cionamento politico, importa perceber se as suas posi¢oes doutrinais
e magistério sio praticaveis. Cf. ZIEGLER, Jean; GOLAY, Chris-
tophe; MAHON, Claire; WAY, Sally-Anne. The fight for the right to
Jood, lessons learned: international relations and development series.
Londres: Palgrave-Macmillan, 2011. Disponivel em: https://doi.
org/10.1057/9780230299337_2.

% O Relatério sobre o Direito a Alimentacdo foi apresentado
perante a Assembleia Geral da ONU em Nova York em 27 de outu-
bro de 2005. Cf. UNITED NATIONS. General Assembly. Promo-
tion and protection of all human rights, civil, political, economic,
social and cultural rights, including the right to development: Report
of the Special Rapporteur on the right to food, Jean Ziegler. A/
HRC/7/5. UNHCR, 10 Jan. 2008. Disponivel em: https://www.
refworld.org/reference/themreport/unhre/2008/en/45997. 02
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combate a fome no mundo numa perspectiva de pro-
mocao dos direitos humanos. A sua tese é ade que: 1. O
Direito a Alimentacao é um direito humano; 2. A fome
¢ uma violacao dos direitos humanos. 3. Todos os setes
humanos tém o diteito de viver com dignidade, livres
da fome.

Ziegler fala ndo de um, mas de dois direitos hu-
manos para combater o problema da fome: o Direito
a Alimentacao e o direito a liberdade da fome, ambos
direitos humanos consagrados e protegidos pelo direito
internacional dos direitos humanos e pelo direito hu-
manitario.

O socidlogo suico acredita na forca dos direitos
como um meio de capacitar as pessoas a superar a fome.
Nao se trata apenas do direito individual a alimentacao,
mas também do direito de libertar-se da fome, ou seja,
do poder de evitar as condi¢Oes opressivas que a deter-
minam. Da fusdo desses dois direitos, segundo o autor
helvético, decorre o direito de viver com dignidade, livre
da fome.

Ziegler é conhecido pelas posi¢des anticapitalistas
de esquerda. A sua teorizagdo sobre os direitos huma-
nos aponta para a constru¢do de uma sociedade mais
justa e igualitaria. Em 26 de janeiro de 2008, produziu
as seguintes declaracGes na edi¢do descentralizada do
Férum Social Europeu:® “por tris de cada vitima [da
fome] ha um assassino. A atual ordem mundial nao ¢
apenas mortifera, mas também absurda. O massacre
esta instalado numa normalidade imével”. E, ainda: “os
novos senhores do mundo tém aversio aos direitos hu-
manos”. E retomou as consideracoes de 2005 sobre a
necessidade do combate as causas da fome em termos
muito duros para com os modelos de governagao eco-
nomica:

com a finalidade de reduzir as desastrosas consequ-
éncias das politicas de liberalizacio e privatizagio
executadas ao extremo pelos senhores do mundo e
seus mercendrios (FMI, OMC), a Assembleia Geral
da ONU decidiu criar e proclamar como questio

de justica um novo direito humano: o Direito a Ali-
mentacio.®

mar. 2024.

¥ Cf. FOME e direitos humanos: artigo de Jean Ziegler. Ecode-
bate, 19 abr. 2008. Disponivel em: https://www.ecodebate.com.
br/2008/04/19/fome-e-direitos-humanos-artigo-de-jean-ziegler.
Acesso em: 23 maio 2024. A traducio ¢é do Cepat.

8 Referéncia.

Em que consiste, afinal, o direito humano a alimen-
tacdo? Sera a posicao de Ziegler politica e culturalmente
aceitavel? E serd juridicamente consistente?

A construcao dos direitos humanos e, concretamen-
te, do direito humano a alimenta¢io pela comunidade
internacional é um processo longo. Acolhido na Decla-
racao Universal dos Direitos Humanos, de 1948, o Di-
reito a Alimentagao foi aprofundado pelo artigo 11.° do
Pacto Internacional dos Direitos Econdmicos, Sociais
e Culturais de 19606, de que, entretanto, se produziu um
intenso trabalho interpretativo. Conforme o paragrafo
6 do Comentario Geral n.° 12, de 1999, relativo ao Di-
reito a Alimentacio,

o Direito a Alimentagio adequada ¢ realizado quan-
do cada homem, mulher e crianca, sozinho ou em
comunidade com outros, tem acesso fisico e econo-

mico, em todos 0os momentos, a uma alimentacao
adequada ou a0s meios para a sua obten¢ao.*

Com base nesse texto inicial, o relator especial (re)
definiu o Direito a Alimenta¢do nos seguintes termos:

O Direito a Alimentacdo é o diteito de ter acesso
regular, permanente e irrestrito, seja diretamente ou
por meio de compras financeiras, a alimentos quan-
titativa e qualitativamente adequados e suficientes,
correspondentes as tradi¢des culturais do povo ao
qual o consumidor pertence, ¢ que garante uma
vida fisica e mental, individual e coletiva, satisfatoria
e digna, livre do medo.”’

Ziegler denunciou uma situacdo de retrocesso po-
litico e cultural: “apesar da promessa feita pelos Esta-
dos Membros de reduzir pela metade a fome de acordo
com os Objetivos de Desenvolvimento do Milénio, a
noticia chocante é que, globalmente, a fome continua a
aumentar”. Para demonstrar o que dizia, Ziegler men-
cionou um documento da FAO intitulado “O Estado da
Inseguranca Alimentar no Mundo 20047, em que essa
agéncia das Nagoes Unidas constatou o aumento da
fome nesse ano, havendo entdo 852 milhoes de pessoas
(mulheres, homens e crian¢as) no mundo gravemente
subnutridas, o que correspondia a um aumento de 10
milhGes de pessoas em comparagiao com 2003. Embora
o autor tenha reconhecido os avancos observados em
alguns pafses, apontou uma tendéncia geral de retroces-

8 Referéncia.

¥ Essa posicio foi reiterada no artigo que escreveu, em conjunto
com outros autores, para o volume saido a piblico em 2011. ZIE-
GLER, Jean; GOLAY, Christophe; MAHON, Claire; WAY, Sally-
Anne. The fight for the right 1o food, lessons learned: international relations
and development series. Londres: Palgrave-Macmillan, 2011. Dis-

ponivel em: https://doi.org/10.1057/9780230299337_2. p. 15-22.

o CAETANO, Jodo Relvao. As dimensoes culturais do direito a alimentagao: uma perspectiva de direito internacional. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p. 21-43, 2024.

ul


https://www.ecodebate.com.br/2008/04/19/fome-e-direitos-humanos-artigo-de-jean-ziegler
https://www.ecodebate.com.br/2008/04/19/fome-e-direitos-humanos-artigo-de-jean-ziegler

so que comprometia a realizacdo progressiva do Direito
a Alimentacio. Ao citar o documento da FAO, Ziegler
denunciou o aumento gradual da fome desde a Cimeira
da Alimentac¢ao de 1996, em um contexto de crescimen-
to da riqueza global e da disponibilidade de recursos
suficientes para alimentar o dobro da populacio mun-
dial. Ancorou essa afirmacio num outro documento
da FAO, de 2002, que indicava que o mundo tinha ca-
pacidade para produzir alimentos suficientes paras 12
bilhGes de pessoas (no total 2 100 calorias por pessoa e
por dia), numa altura em que a populacio mundial era
de cerca de 6 bilhGes de pessoas.

E entendimento de Ziegler® que o direito humano
a alimentacdo implica a garantia de acesso universal e
imediato por todas as pessoas a alimentos de qualidade
e em quantidade suficiente, independentemente da for-
ma como esse acesso ¢ disponibilizado pelos poderes
publicos. Implica ainda o respeito pela cultura do povo
a que cada um pertence, contanto que, tanto individual
como coletivamente, todos sejam respeitados na sua
dignidade, vivendo sem medo. E muito incisiva a refe-
réncia a auséncia de medo, porque o medo é o contrario
da confianca.”” Com efeito, o contrario da confianca nio
¢ a desconfian¢a, mas o medo de lutar pela dignidade
propria. E neste contexto que Ziegler fala dos males da
opressao e advoga o direito a liberdade da fome como
irmdo gémeo do Direito a Alimenta¢io, fundindo-se
ambos no direito a uma vida com dignidade. Embora
o autor mencione a pluralidade de meios para combater
a fome, seja por meio da entrega de alimentos ou do
apoio financeiro aos necessitados, é fundamental que a
pessoa lute pela sua dignidade, em um mundo que, de
maneira tendencial, a retira, desejando ser alimentada.

% Cf. ZIEGLER, Jean; GOLAY, Christophe; MAHON, Claire;
WAY, Sally-Anne. The fight for the right to food, lessons learned: internation-
al relations and development series. Londres: Palgrave-Macmillan,
2011. Disponivel em: https://doi.org/10.1057/9780230299337_2.
p. 15-22. Ainda na mesma obra e do seu préprio punho, cf. “Intro-
duction: Hunger and the Right to Food” (p. 1 e ss.), onde o autor
destaca os desenvolvimentos verificados no campo do Direito a Ali-
mentagao, mas com insuficiéncias significativas (a cada 5 segundos
morre uma crianga no mundo vitima de fome). E£ um problema geral
(o livro analisa o problema em diversas regides do mundo), cujos

2,

impactos sao “extremos”: “o subdesenvolvimento das células cer-
ebrais, o aumento da vulnerabilidade as doengas, incluindo o VIH/
SIDA, as deformagdes fisicas e a cegueira sdo apenas alguns destes
efeitos terriveis” (p. 2, traducio do autor).

¥ Em sentido préximo, no sentido de que a dignidade humana esta
relacionada com a pertenca da pessoa concreta a uma comunidade

moral, cf. ETINSON, Adam. What’s so special about human dig-
nity? Philosophy and Public Affairs, v. 48, n. 4, p. 353-381, 2020.

O seu pensamento politico-juridico lembra o sur-
realismo, nio como movimento artistico, mas como
movimento social de procura de uma vida diferente.
O surrealismo parte do principio de que a realidade é
pobre, pelo que é necessario enriquecé-la. Dada a in-
suficiéncia da vida e da realidade normais, que torna o
mundo mediocre, é mister promover a imaginagao e as
possibilidades de agdo. Mais do que setem pragmaticos,
os surrealistas pretendiam mudar o mundo, colocando
a arte ao servico desse desiderato.”’ Mutatis mutandis,
esse € o contributo desafiador de Ziegler ao conceber o
direito humano a alimenta¢ao como elemento de uma
mudanca intelectual e moral individual que quebre as
cadeias que impedem cada pessoa de pensar e agir livre-
mente no mundo. Em 2015, Ziegler publicou um livro
premonitério intitulado “Andere die Welt!”,”! em que
afirma que as guerras estao de volta, a0 mesmo tempo
que a fome e as necessidades povoam a vida quotidiana
na Buropa. Repete a ideia de que, pela primeira vez na
histéria, o mundo dispde dos recursos para erradicar a
fome, as doengas e a tirania, embora a miséria, a opres-
sdo ¢ a injustica continuem a ser a regra. Questiona-se
sobre se o seu trabalho cientifico e politico tera valido
a pena. Por que razdo as pessoas nas sociedades oci-
dentais ainda nio conseguiram libertar-se das cadeias
internas que as impedem de pensar e agir livtemente? —
Pergunta. Defende uma outra ordem mundial, liberta da
opressao e da dominacio, com a esperanca de que uma
nova sociedade civil mundial seja capaz de combater as
causas da opressao.

Hsta é uma posi¢ao marcada ideologicamente, mas
que no seu proprio espaco faz uma evolugdo, ao desta-
car o papel das pessoas concretas na defesa do Direito
e da Justica.

Uma ideia central na obra de Ziegler é a da responsa-
bilidade de proteger as pessoas em situa¢des de tragédia
ou aflicdo. Essa ¢ a dimensdo jutidico-normativa que
pode merecer consenso internacional, apesar das mani-
festacOes contrarias da realidade.

Voltemos ao nosso argumento.

Pode-se falar do Direito a Alimentacao como um di-
reito social, em linha com o que estabelece o artigo 11.°
do Pacto Internacional sobre os Direitos Economicos,

% Sobte o surrealismo, cf., por todos, DUPUIS, Jules-Frangois.
Histdria desenvolta do Surrealismo. Lisboa: Antigona, 1979.

%' Cf. ZIEGLER, Jean. Andere die Welt!: Warum wir die kannibalis-
che Weltordnung stiirzen muissen. Munique: Penguin Verlag, 2016.
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Sociais e Culturais de 1966, que o associa a realizagdo
progressiva do direito de todas as pessoas a um nivel
de vida adequado, mas é como liberdade individual que
o Direito a Alimentagdo impde um conjunto de obri-
gacdes aos Hstados, no pressuposto de que, antes do
Hstado e da comunidade internacional, estd a pessoa
humana. Entre essas obrigacoes estd a de os Estados
garantirem que ninguém serd privado do minimo ético
necessario a sua existéncia. Um Estado que nio o faca
podera incorrer em responsabilidade por violagao do
direito internacional, como ja acontece em contexto de
guerra’. O que estd em causa com a fome ¢ a violagio
de direitos humanos. Esse é o conhecimento que a co-
munidade internacional tem contemporaneamente do
fenémeno da alimentacio, que corresponde a conscién-
cia social e cultural da inaceitabilidade moral da fome.

Somente assim se pode explicar que, ja no século
XXI, as Nag¢oes Unidas, apoiadas num pensamento e
em acoes concretas sobre os direitos humanos, tenham
definido como um dos objetivos do seu programa de
desenvolvimento sustentavel (a Agenda 2030) a garan-
tia do Direito a Alimentagdo para todas as pessoas, o
mesmo ¢ dizer que todas as pessoas devem ver reco-
nhecido o direito perante o Hstado ou a comunidade
internacional de ser apoiadas em situagdes de privacao
de alimentos. A referéncia ¢ o segundo Objetivo do De-
senvolvimento Sustentavel (ODS), que prevé “erradicar
a fome, alcancar a seguranca alimentar, melhorar a nu-
tricdo e promover a agricultura sustentavel”. A circuns-

%2 Cf. ORR, Sir John; LUBBOCK, David. Feeding the Pegple in War-
Time. Londres: Macmillan, 1940. A FAO destaca o livro pelo recon-
hecimento explicito da necessidade de alimentar todas as pessoas em
contexto de guerra. O argumento dos autores é que “a alimentagao
foi um dos fatores decisivos da guerra de 1914-1918. Ela pode ter
sido ainda mais importante do que a guerra. A vitdria dependerd tanto
da moral ¢ da capacidade de resisténcia da populagao civil como da eficiéncia
das foras combatentes (italico no original). A moral e a capacidade de
resisténcia nao podem ser mantidas a ndo ser que a populacio tenha
uma alimentagao suficiente para manter a saide. A nossa politica de
alimentagdo em guerra deve, portanto, apoiar-se em exigéncias de
saude” (p. 1., tradugdo do autor). De acordo com os principios de
direito humanitario, o mesmo tratamento deve ser dado ao inimigo,
pelo que todos os civis devem ser protegidos em nome de um di-
reito essencial. Cf., tb., FERREIRA, Patricia Magalhaes. Alimentagio
e... guerra: interligacdo entre alimentagao e conflitos violentos. Lis-
boa: Instituto Marqués de Valle Flor, 2024. Disponivel em: https://
www.imvf.org/wp-content/uploads/2022/05 /brief-alimentacao-e-
guerra-ofof-imvf.pdf. Acesso em: 10 jun. 2024. Cf., ainda, sobre a
importancia da hospitalidade em politica internacional, em que o
didlogo em contexto alimentar assume particular relevancia, BAK-
ER, Gideon (ed.). Hospitality and world politics. London: Palgrave Mac-
millan, 2013.

tancia de o direito internacional prever essa prote¢iao
tem consequéncias praticas na vida das comunidades e
pessoas concretas, nao somente porque lhes garante o
Direito a Alimentacdo, mas, sobretudo, porque aumenta
a consciéncia social da relevancia da ideia da democracia
alimentar. Ora, a consciéncia social nao ¢ mais do que a
consciéncia de pessoas fisicas, cientes dos seus deveres
e direitos para com a existéncia.

Concomitante a redacio deste artigo, busca-se, no
Centro de Estudos Globais da Universidade Aberta de
Portugal, um encontro tematico sobre o Direito a Ali-
mentacio no espaco da Comunidade dos Paises de Lin-
gua Portuguesa (CPLP), com base nos resultados dos
ultimos anos, que mostram que muitas pessoas foram
salvas nesses paises (a maior parte dos quais sdo pai-
ses em vias de desenvolvimento) por terem tido melhor
acesso a alimentacdo. Ao mesmo tempo, aumentou a
esperanca média de vida das populagdes desses paises,
o que as autoridades atribuem a melhores cuidados de
alimentacio, saude e educacio das populacées. E o caso
de Angola, um pais situado na Africa Austral. Apés a
Cimeira das Nacdes Unidas sobre Sistemas Alimenta-
res, que decorreu em setembro de 2021, em Nova York,
o governo de Angola procedeu, em patrceria com a
FAO, o Fundo Internacional de Desenvolvimento Agri-
cola (IFAD), o Programa Alimentar Mundial (PAM) e o
Fundo das Nag¢oes Unidas para a Infancia (UNICEF), a
uma reformulacdo do seu sistema alimentar, por forma
a alcancar os objetivos da Agenda 2030.” Em 7 e 8 de
fevereiro de 2024, decorreu em Luanda o “Workshop
para revisdo e atualizacdo da Segunda Estratégia Na-
cional de Seguranca Alimentar e Nutricional” (ENSAN
1I), que procedeu a analise dos resultados do processo
no ambito da Agenda 2030. De acordo com o texto ofi-
cial das conclusGes, 0 compromisso de aprimorar os es-
forcos de coordenacio na area da seguranca alimentar e
nutricional, por meio de uma plataforma integrada por
representantes de diversos ministérios e da sociedade
civil de Angola, esta no cerne das transformacoes ocor-
ridas. Também ¢é destacada a importancia politica da ini-
ciativa no pafs. Ainda segundo as conclusdes, ¢ objetivo
do governo angolano, em articulagio com os parceiros,

% Cf. ANGOLA e FAO realizam em todo o pais didlogo para
promover sistema alimentar sustentavel. Healthnews, 10 ago. 2021.
Disponivel em: https://healthnews.pt/2021/08/10/angola-e-fao-
realizam-em-todo-o-pais-dialogo-para-promover-sistema-alimentar-
sustentavel/. Acesso em: 23 fev. 2024.
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consolidar o Sistema Nacional de Seguranca Ali-
mentar e Nutricional (SINASAN), criando uma
abordagem holistica para enfrentar as complexidades alinen-
tares do pais e assegurar o cumprimento do direito humano a
alimentagao adequada e a garantia do acesso a alimentagio
de qualidade ¢ em quantidade adequada para toda a popu-
lagio.”*

Esses fatos mostram que o aumento da qualidade
de vida com bem-estar das populagcdes como obriga-
¢ao e desiderato ético, de que fala Damasio, resulta da
conjugacio de diversos fatores que passam pelo acesso
generalizado a um conjunto de bens, entre os quais os
alimentos, por meio da vontade das pessoas. Este é o
entendimento internacional e nacional materializado na
definicao dos catilogos de direitos humanos e na pros-
secucao de politicas publicas de combate aos problemas

sociais, entre os quais a fome.

O direito individual a alimentacio, consagrado pelo
direito internacional, promove o desenvolvimento da
comunidade internacional por via da satisfagdo, pelos
Estados, de necessidades basicas das populagoes, ele-
vando o minimo ético internacional do que se entende
ser uma vida digna. A maior aten¢io dos Estados ao
problema decorre de uma mais aguda consciéncia das
populacoes de que nao ¢ eticamente aceitavel a existén-
cia de fome, mesmo em contextos de gravidade extrema
(v.g., em casos extremos de subversao politica — guerras,
golpes de Estado, guerrilhas, etc.), do mesmo modo que
os alimentos disponibilizados devem ser de qualidade e
em quantidade suficiente. Essa consciéncia esta presen-
te em fendmenos contemporaneos como a participagao
massiva das populacbes em programas de apoio alimen-
tar aos mais desfavorecidos ou na procura da mudanca
de comportamentos visando a ingestdo habitual de ali-
mentos certificados ou saudaveis (carne de animais cria-
dos em campo livre, produtos biologicos ou produzidos
com baixo recurso a pesticidas, etc.).

O direito humano a alimentacdo ¢ essencial para a
concretizacio dos objetivos do desenvolvimento sus-
tentavel (Agenda 2030) da ONU, e a forma como os
Estados atuam ¢ tributaria de avancos no direito intet-
nacional dos direitos humanos que dio mais aten¢io
as pessoas. Prova disso ¢ a equivaléncia pratica das ex-
pressoes “direitos humanos” e “direitos fundamentais”,

% Cf. NACOES UNIDAS-ANGOLA. Transformagies Alimentares: a

pela incorporagdo dos direitos humanos nas ordens
juridicas nacionais, em particular nas constituigbes po-
liticas. No campo da defini¢ao e aplicagao dos direitos
individuais, observa-se que os tribunais nacionais, assim
como os tribunais de organizacOes de integracdo regio-
nal e de organizacOes internacionais gerais, podem apli-
car, indistintamente, o direito interno ou internacional
para defender os direitos das pessoas. Essa é a razdo
pela qual se pode afirmar que o Direito a Alimenta¢ao
desempenha uma fungao crucial na promocao da vida
humana, devendo ser encarado como um ditreito simul-
tanecamente social e de liberdade. O constitucionalista
portugués Gomes Canotilho — numa assumida tomada
de posicdo no campo do direito internacional dos di-
reitos humanos — defende uma cultura dos direitos das
pessoas como fundamento da autodeterminacio indivi-
dual na comunidade politica, nos seguintes termos:
s6 ¢ livre quem [utiliza ou pode] utilizar a liberdade,
s6 desenvolve a sua personalidade quem desfruta de
condigoes faticas e juridicas para o “desabrochar”
da pessoa, sé tem uma vida compativel com a dig-
nidade da pessoa humana quem pode desfrutar de

condigoes econdmicas de existéncia para viver essa
vida humana.”

Nio sendo essa uma posicao inquestionavel na dou-
trina juspublicistica e jusinternacionalista, como o autor
assume, ¢ uma posi¢ao que suscita o aprofundamento
da compreensio das dimensdes culturais dos direitos
humanos e, especificamente, a sua natureza de direito
social e de liberdade individual.

4 Consideracoes finais

Buscou-se, neste trabalho, explorar as dimensoes
culturais do direito humano a alimentacio, previsto em
instrumentos vinculativos de direito internacional, e de-
terminar as suas implica¢gdes na conformacio da vida
das pessoas, por meio da defini¢io de politicas publicas
na esfera alimentar. A abordagem esta fundamentada
em bibliografia cientifica abundante e relevante de ca-
rater interdisciplinar.

Partiu-se do conhecimento da realidade da pessoa
humana que faz um uso social e cultural da alimenta¢ao

jornada de Angola P6s-Cimeira da ONU. 2024. Disponivel em: htt-
ps://angola.un.org/pt/259487-transforma%C3%A7%C3%B5es-
alimentares-jornada-de-angola-p%C3%B3s-cimeira-da-onu. Acesso
em: 01 de fev. de 2024. Grifo nosso.

% Cf. CANOTILHO, J. J. G. Das constitui¢des dos direitos a ctitica
dos direitos. Direito Priblico, [S. L], v. 2, n. 7, 2010. Disponivel em:
https:/ /www.portaldeperiodicos.idp.edu.br/direitopublico/article/
view/1360. Acesso em: 12 jul. 2024.
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como forma de se expressar livremente. Esse ponto de
vista é corroborado por cultores do direito internacio-
nal e do direito constitucional, assim como por outros

autores.

Realizou-se uma andlise simultaneamente cultural e
juridica, a fim de compreender nio somente as razoes,
mas a importancia da consagracio do direito humano a
alimentacdo no direito internacional. Viu-se o impacto
significativo dessa consagracio em termos de politicas
publicas em contexto internacional e nacional, de que
se deram abundantes exemplos. Percebe-se, ainda, que a
consagracio do direito humano a alimentacdo ¢ causa e
consequéncia da participagdo das pessoas na defesa do
acesso de todos a uma alimentacao suficiente ¢ adequa-
da, mesmo em cenarios de guerra.

Em Lingua Portuguesa, “comer” significa “alimen-
tar-se com outrem” (do latim cum+edere), o que é uma
singularidade cultural relevante. Embora a origem da
palavra seja latina, ela é uma producio cultural ibérica,
uma vez que, em latim, se usava a expressao “edere”. Ha
um poema de Anténio Ramos Rosa que retrata a neces-
sidade de a pessoa se alimentar material e espiritualmen-
te, como forma de ter um acesso eficaz aos bens, desde

% A reflexao sobre o Direito a

logo aos bens pessoais.
Alimenta¢io aborda uma realidade humana primigénia

que origina e molda o Direito.””

Assim como a alimentacio é um fator de gregarismo
e satisfacdo, a consciéncia da fome como mal moral ina-
ceitavel é um fator de promocao da dignidade humana.
O Direito a Alimentacdao é um direito social e de liber-
dade, por estar estreitamente dirigido ao principio da
dignidade humana e ao valor intrinseco de cada pessoa.
Parte-se da pessoa concreta, numa abordagem cultural,
para conhecer os desafios colocados a interpretacao do
direito positivo e a concretizagdo de politicas publicas
visando a salvaguarda da dignidade humana em matéria

% ROSA, Anténio Ramos. A festa do silencio. Estudio Raposa, 27
abr. 2015. Disponivel em: https://www.cstudioraposa.com/ catego-
ry/poctas/antonio-ramos-rosa/. Acesso em: 10 jun. 2024.

7 Admite-se que o uso de referéncias culturais, como a otigem
etimoldgica das palavras ou a poesia, possa causar estupefacgio a
quem defende abordagens cientificas positivistas. Porém, essa ¢ a
pratica de juristas proeminentes como, por exemplo, o professor
Gomes Canotilho, que nao sé cuida da estética da lingua como se
serve da poesia em seus escritos juridicos, além de que é poeta. Cf.
PEREIRA, Rodolfo Viana. Discurso de Saudagio ao Professor Dontor
José Joaquim Gomes Canotilho proferido na Ceriminia de Outorga do Titulo
de Doutor Honoris Causa pela Universidade Federal de Minas Gerais. Belo
Horizonte: Faculdade de Direito da UFMG, 2013.

alimentar. Se, por um lado, hd um dever dos Estados,
perante o diteito internacional, de garantir a todas as
pessoas os alimentos necessarios a uma vida digna, por
outro lado, cada pessoa tem o direito de participar na
promocao da sua propria vida e da vida do seu vizinho.
O direito humano a alimentacio deve assim ser visto
como um poder-dever de toda a pessoa de intervir na
comunidade politica para que se possa almejar uma vida
pacifica e de qualidade.

Ha varios problemas sociais relacionados com a ali-
mentacdo. A fome é um deles, mas também os erros
alimentares e as mas praticas de producio agricola e ani-
mal que conduzem a doengas. Sao problemas de toda
a humanidade que devem ser enfrentados por meio
de abordagens abrangentes e integradoras que exigem
a cooperacao global, ndo s6 entre Estados, mas entre
sociedades, com a emergéncia de novos atores. A exi-
géncia cultural é de prote¢do, em simultaneo, do carater
universal do Direito 2 Alimentacdo com as realidades
particulares.

A defesa do direito humano a alimenta¢ao pode ser
consensual na esfera internacional, desde que se as-
sumam valores comuns e evitem derivas ideoldgicas.
Exige-se uma abordagem politico-cultural dos proble-
mas da alimenta¢io, porque uma abordagem técnica é
insuficiente.

Os programas das agéncias internacionais em ma-
téria de seguranca alimentar e combate a fome sio ex-
pressio dessa cooperag¢ao, com reflexos na evolugdo das
legislacGes nacionais e na defini¢ao de politicas publicas.

A alimentagdo ¢ central na vida dos povos, porque as
pessoas se alimentam para existir. Assim como o Direito
a Alimentacio deve ser visto em perspectiva com outros
direitos humanos, também as dimensdes de prote¢io e
participacdo devem ser vistas em conjunto, atendendo
as dimensoes culturais da alimentacio. Esta é uma te-
matica a aprofundar no dificil caminho de construgao e
consolidacio dos direitos humanos.
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Abstract

The food system includes all of the operations that go into growing, distri-
buting, and preparing food as well as the labor force and other components
needed to get a specific food item from the farm to the table. A food sy-
stem’s resilience is defined as its capacity to adjust and maintain the long-
term provision of sufficient, suitable, and acceptable food for all individuals,
even in the face of unforeseen disruptions. In a nutshell, it’s about making
sure food is always available despite continual disturbances. Disruptions can
be man-made or natural, and they can manifest as stresses, which are slow
degradations, or shocks, which are abrupt disturbances to the food chain.
For instance, long-term droughts that function as stressors or extreme we-
ather events that operate as shocks might result from climate change, pro-
gressively changing the environment and the food chain. This paper com-
prehensively explores the various dimensions of the food systems resilience
towards a global Sustainable Development Agenda SDG 2 (Zero Hunger).

Keywords: food system; resilience; Zero Hunger; social inequities; food
insecurity; sustainable agriculture; technological solutions.

Resumo

O sistema alimentar inclui todas as operagbes de cultivo, distribui¢ao e pre-
paracio de alimentos, bem como a forga de trabalho e outros componentes
necessarios para levar um item alimentar especifico da fazenda a mesa. A
resiliéncia de um sistema alimentar é definida como sua capacidade de aju-
star e manter o fornecimento de longo prazo de alimentos suficientes, ade-
quados e aceitaveis para todos os individuos, mesmo diante de interrupgoes
imprevistas. Em suma, trata-se de garantir que os alimentos estejam sempre
disponiveis, apesar dos distarbios continuos. As perturba¢des podem ser
naturais ou causadas pelo homem e podem se manifestar como estresses,
que sao degradagoes lentas, ou choques, que sdo perturbagdes abruptas na



cadeia alimentar. Por exemplo, secas de longo prazo que
funcionam como estressores ou eventos climaticos ex-
tremos que funcionam como choques podem resultar
de mudancas climaticas, alterando progressivamente o
ambiente e a cadeia alimentar. Este documento explora
de forma abrangente as varias dimensoes da resiliéncia
dos sistemas alimentares em dire¢do a Agenda de De-
senvolvimento Sustentavel global SDG 2 (Zero Fome).

Palavras-chave: sistema alimentar; resiliéncia; Zero
Fome; desigualdades sociais; inseguranca alimentar;
agricultura sustentavel; solugdes tecnolégicas.

1 Introduction

Resilient food systems can endure both short-term
and long-term shocks and stressors, such as natural di-
sasters and extreme weather events. They are charac-
terized as diverse, integrated, self-regulating, adaptive,
inclusive, and equitable. Examples of food system re-
silience, including food sovereignty, are found worldwi-
de, often led by civil society and Indigenous peoples'.
These systems ensure and protect people’s ability and
right to define their own models of food production,
distribution, and consumption. Disasters have the po-
tential to short-term disrupt food availability and ear-
nings, long-term harm individuals and systems involved
in food production and distribution, and stretch food
system enterprises and safety net programs to breaking
point. For underprivileged populations, these effects are
frequently more severe because of racism and institu-
tional injustices. The risks are many and frequently ha-
ppen all at once®. These risks include pandemics, supply
chain disruptions, increased food and production ma-
terial prices (such fertilizer), labor shortages, disputes,
and more.

A robust food system is capable of withstanding and
rebounding from such disturbances, guaranteeing an
adequate amount of palatable and easily available food
for every individual. Possible human-caused disruptions
include wars or international conflicts, inflation that dri-
ves up food prices and restricts access to credit, and

! KOSHARIYA, A. K. ¢t al. Waste to energy: an expetimental study
on hydrogen production from food waste gasification. International
Journal of Hydrogen Energy, v. 54, p. 1-12, 2024.

2 GATTO, A.; CHEPELIEV, M. Global food loss and waste es-
timates show increasing nutritional and environmental pressures.

Natnre Food, v. 5, p. 136-147, 2024.

political upheaval. Even if these problems arise distant
from places where people typically buy food, like super-
markets or farmers markets, they can still have an effect
on the food chain’. Local food supply and access can be
impacted by the ripple effects of global disruptions at
several levels. Resilience of the food system takes seve-
ral forms. It examines how various communities define
resilience and draw on ideas related to the food system
and resilience. The enhancing of the resilience of food
system results is the main goal, necessitating activity
adaptation from food system participants’. When there
are changes in the drivers, whether they opportunities
or dangers, these actions adapt accordingly. Enhancing
resilience, however, calls for making normative deci-
sions and negotiating trade-offs between the results of
the food system for different stakeholders. To create
food systems that are better prepared to handle difficul-
ties in the future, new approaches that take into account
the aims and viewpoints of various food system players
are required’.

Figure 1 — Share the Landscapes of Introduction Split Sections
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1.1 Background of study

There are studies on the resilience of food syste-
ms are using more and more of the conceptual models
of food systems that have been created for planning
and research reasons. Few studies have gone beyond
defining resilience to give appropriate dimensions or
case-study examples, despite the rising attention being

> AXMANN, H. B. ¢z al. Mitigate+: food loss and waste country pro-
file Colombia: estimates of food loss and waste, associated GHG
emissions, nutritional losses, land use and water footprints. [S. /Z]:
CGIAR, 2024.

* LAWAL, I. M. ¢ al. Proximate analysis of waste-to-enetgy po-
tential of municipal solid waste for sustainable renewable energy
generation. Ain Shams Engineering Journal, v. 15, n. 1, p. 102357, 2024.
> FONT, X. ¢t al. Responsible consumption and production of food: oppot-
tunities and challenges for hospitality practitioners. 2023.
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paid to food system resilience®. When it comes to crea-
ting workable solutions for boosting resilience, this
gap is especially noticeable when resilience principles
are applied to food system frameworks. This raises an
important question: What component of the food sys-
tem do we want to strengthen? Which is it, the system’s
function (how it works) or the system’s function (the
results). If this is the case, how do we strike a balance
between the resilience of favorable outcomes like- food
security, employment, and social capital and unfavora-
ble ones like excessive resoutce exploitation, pollution,
habitat degradation, greenhouse gas emissions, diet-
-related illnesses, an increase in zoonotic diseases, and
other detrimental socioeconomic effects like the erasu-
re of traditional knowledge, farming methods, institu-
tions, and skills, modern slavery, and the loss of cul-
tural heritage’. It is critical to decide which beneficial
outcomes for resilience in our food systems should be
given priority and to weigh their relative relevance when
making policy decisions e.g., should job creation objec-
tives take precedence over nutrition goals. Resilience
and food system principles have been combined due to
the growing interest in food system resilience.

1.2 Significance of the paper

Food-system resilience starts with supporting sustai-
nable farming businesses that prioritize both environ-
mental and human health. Over the past century, global
competition has led to significant consolidation in agti-
cultural production. The large industrial farms which
often lack diversity and focus on one or two commodity
crops, degrade soil health, reduce biodiversity, pollute
water, threaten local food security, limit employment
opportunities, and exploit farm workers. In contrast,
micro, small, and mid-sized sustainable farms contribu-
te to a vibrant agricultural economy with more farmers
and local jobs, keep more money circulating within re-
gional economies, and reduce greenhouse gas emissions
and other off-site environmental impacts. They can also
reduce food safety risks for consumers®.

° DELGADO, A.; RODRIGUEZ, R.; STASZEWSKA, A. Tack-
ling food waste in the tourism sector: towards a responsible con-
sumption trend. Sustainability, v. 15, n. 17, p. 13226, 2023.

7 PIVARSKI, B. K. ¢/ al. Characteristics of traditional food prod-
ucts as a segment of sustainable consumption in Vojvodina’s hospi-
tality industry. Sustainability, v. 14, n. 20, p. 13553, 2022.

8 LUND-DURLACHER, D.; ANTONSCHMIDT, H. Towards a

framework for sustainable and responsible food operations in the

Micro, small, and mid-sized farms need access to
markets, capital, and technical assistance to achieve via-
bility, which is based on farm productivity, profitabili-
ty, maintaining land in long-term agricultural use, and
ecological land stewardship. Viable farm businesses
strengthen local and regional communities and econo-
mies, promote sustainable and ecological production
practices, facilitate equitable food access, and increase
wealth for socially disadvantaged populations, all of
which enhance food-system resilience. Comprehensive,
culturally responsive technical assistance is necessary
to support farmers in expanding their enterprises and
leveraging government programs for conservation and
sustainable agticultural practices’.

1.3 Objectives of the paper

This paper has the following objectives to:

- give a thorough explanation and definition of food
system resilience, highlighting its significance and appli-
cability in the context of accomplishing the Sustainable
Development Goals (SDGs), particulatly SDG 2 (Zero
Hunger).

- delineate and expound upon the principal aspects
and constituents of food system resilience, encompas-
sing favorable consequences such as job creation and
food security, as well as unfavorable effects like pollu-
tion and overuse of resources.

- create workable frameworks and strategies for
boosting food systems’ resilience by addressing a variety
of risks, shocks, and stressors by applying the three-Rs
approach (robustness, recovery, and reorientation).

- explore how improving food system resilience may
have trade-offs and policy implications, looking at how
various good outcomes might be prioritized and balan-
ced to promote SDG 2.

- incorporate global viewpoints and case studies
from various research projects and experiences throu-
ghout the globe, emphasizing the versatility of resilien-

holiday context and implementation approaches in the travel indus-
try. In: LUND-DURLACHER, D. ¢ al. (ed.). Corporate sustainability
and responsibility in tourisn: a transformative concept. Cham: Springer,
2019. p. 327-341.

? OZTURKCAN, S.; KITAPCI, O. A sustainable solution for the
hospitality industry: the QR code menus. Journal of Information Tech-
nology Teaching Cases, v. 0, n. 0, p. 1-6, 2023.
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ce principles in many settings and supporting an inter-
national agenda for sustainable development.

Figure 2 — Displays the Objectives of the Paper

Explain and Defining Food System
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Source: Original.

1.4 Structure of the paper

This paper deeply dives into the diverse arena of
Reframing Food Systems Resilience: Towards a Global
Sustainable Development Agenda SDG 2 (Zero Hun-
ger). Section 2 elaborates the Importance of SDG 2 and
Food Systems Resilience. Section 3 explores the Global
Food Systems: Challenges and Vulnerabilities. Section 4
lays down the Strategies for Enhancing Food Systems
Resilience. Section 5 highlights the Case Studies: Suc-
cessful Approaches to Food Systems Resilience. Finally,
Section 6 Conclude the Paper with Future Scope.

Figure 3 — Express the Flow of this Paper

Introduction
Food Systems Resilience
Global Food Systems: Challenges and Vulnerabilities

Strategies for Enhancing Food Systems Resilience

Case Studies: Successful Approaches to Food Systems Resilience

Conclusion and Future Scope

Source: Original.

1.4.1 Methodological section: data selection and
analysis techniques

A framework of this nature is important for stu-
dying resilience and food security, as it demands a sys-
tematic process of data selection, data collection, and

data analysis to reach sound conclusions that are war-
ranted by the evidence'’. In this section, we outline the
data sources, selection criteria, and analysis methods
(metrics) used to evaluate resilience of food systems in
terms thereof.

Data Selection and Sources

A mixed-method data sources is used to address re-
silience and food security, including both qualitative and
narrative data. The data is collected from various prima-
ry and secondary sources:

Primary Data Sources

Household surveys and structured questionnaires to
assess food access, dietary diversity and coping mecha-
nisms during food crises.

Interviews with key informants including farmers,
policymakers, and food security experts on local resi-
lience strategies.

Focus group discussions (FGDs) at community level
to assess social networks, adaptive capacites, and know-
ledge sharing for food security.

Using remote sensing and geospatial data to study
agricultural productivity, land-use patterns, and climate
impacts.

Secondary Data Sources

FAO, WFP, World Bank: datasets from international
organizations

Reports, policy documents, etc. on food security
programs and resilience-building initiatives.

Case studies mainly from peer-reviewed literature
targeting resilient and food security in vatious socio-
-economic and environmental conditions.

Climate and meteorological data from agencies like
the Intergovernmental Panel on Climate Change (IPCC)
as part of the process of assessing climate-related risks
to food production.

The data sources are selected based on a set of pre-
determined inclusion criteria, such as relevance, reliabi-
lity, and comparability across the world and over time.
Preference will be given to data sets that offer longi-

10 HAN, H. ¢t al. Effect of environmental corporate social respon-
sibility on green attitude and norm activation process for sustainable
consumption: airline versus restaurant. Corporate Social Responsibility
and Envir tal Management, v. 27, n. 4, p. 1851-1864, 2020.
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tudinal information to better understand food security
trends and resilience indicators'".

Analytical Techniques

Recent advancements in open-source tools, where
freely available and powerful computing is applied to
core principles of statistical analysis, geospatial analysis,
and qualitative content analysis, are applied to ensure re-
silience and food security is answered holistically across
multiple articles.

Quantitative Data Analysis

This paper present descriptive statistics summari-
zing markers like food availability, household income,
dietary diversity scores, and agricultural yields.

Regression analysis uses to find relationships be-
tween resilience factors (social safety nets, climate adap-
tation measures) and food security outcomes.

Time-series analysis allows the researchers to follow
how food security indicators change over time, espe-
cially in response to climate events, economic shocks or
policy interventions'”.

The application of machine learning models inclu-
ding decision trees and neural networks to predict food
insecurity risks using both historical and real-time data
may also be explored.

Qualitative Data Analysis

Qualitative thematic analysis is performed on both
interviews and focus group discussions to highlight the
themes in community resilience strategies and policy
effectiveness.

Policy documents and reports are subjected to con-
tent analysis to evaluate government- and international-
-level responses to food security threats.

Network analysis studies the role of social networks
and information-sharing mechanisms for building resi-
lience among smallholder farmers®.

" RIVA, E ¢ al. Green consumerism, green perceived value, and
restaurant revisit intention: millennials’ sustainable consumption
with moderating effect of green perceived quality. Business Strategy
and the Environment, v. 31, n. 7, p. 2807-2819, 2022.

2 BALTESCU, C. A. Exploring younger generation sustainable
consumption in the restaurant industry. In: PAMFILIE, R. ez al. (ed.).
8th BASIQ International Conference on New Trends in Sustainable Business
and Consumption. Graz, 2022. p. 560-566.

1 HWANG, J.; KIM, J. J. Edible insects: how to increase the sus-
tainable consumption behavior among restaurant consumers. Infer-
national Journal of Environmental Research and Public Health, v. 18, n. 12,

Geospatial and Climate Data Analysis

Interest of the GIS: (1) mapping of hotspots food-
-secutity (2) Land Use changes (3) visualizing vulnera-
bilities in climate

Crop conditions, drought impacts and rates of defo-
restation affecting food production are monitored with
satellite imagery.

Remote sensing models such as Normalized Diffe-
rence Vegetation Index (NDVI) monitor vegetation
health and forecast agricultural results trends.

Ethical Considerations and Limitations

This raises the issue of ethics, which are carefully
followed by obtaining informed consent from survey
respondents and interview participants Data privacy is
preserved using anonymization methods. However, Ge-
nerating a consistent complete picture worldwide has
limitations such as data availability constraints, potential
biases in self-reported surveys, and integrating hetero-
geneous data from diverse sources of different regions.
Through this innovative methodological strategy, the
study successfully captures the multidimensionality of
resilience and food security, allowing for actionable re-
commendations for policymakers, researchers and prac-
titioners'*.

2 Importance of SDG 2 and food
systems resilience

In the year 2015, the United Nations adopted Sus-
tainable Development Goals that vouched to provide
with an extensive and global framework to address the
global challenges and attain a harmonised sustainable
development, inclusive of climate actions, gender equa-
lity, poverty eradication, hunger index, food security etc.
Food security, being one of the essential components
of SDGs is vital for eradicating poverty and the overall
well-being of humans as it would ensure access to ade-
quate, nutritious, and safe food in meeting the dietary
preferences and requirements of public at large”.

p. 6520, 2021.

* HAN, H. Consumer behavior and environmental sustainability
in tourism and hospitality: a review of theories, concepts, and latest
research. Journal of Sustainable Tourism,v. 29, n.7, p. 1021-1042, 2021.
5 VOUKKALIL I ¢ al. The importance of KPIs to calibrate waste
strategy in hospitality sector. Energy Nexus, v. 11, p. 100211, 2023.

SINGH, Bhupinder; CHANDRA, Saurabh; KAUNERT, Christian. Reframing food systems resilience: towards a global Sustainable Development Agenda SDG 2 (Zero Hunger). Revista de Direito

*° Internacional, Brasilia, v. 21, n. 3, p- 44-61, 2024.

&



The Sustainable Development Goal-2 clearly aims
on achieving food security, ending hunger, significant
improvement in nutrition and above all promoting sus-
tainable agriculture. SDG-2 lays down explicit strategies
to achieve sustainable agriculture by improving nutri-
tion, limiting food waste, and providing equitable access
to land and resources. The importance of Sustainable
Development Goal-2 is directly proportional to the
hunger and undernourishment of people, as it makes
them less productive and more vulnerable to diseases
and medical complications'®. The agticultural and food
industry is a key player in eradicating poverty and hun-
ger as under better and responsible management they
could foster development among below poverty line
society and rural sectors.

2.1 Key concepts related to resilience and food
security

The relationship between resilience and food se-
curity is a key economic concept for sustainable food
systems and food crisis vulnerabilities. The ability of
individuals, communities, and systems to prepare for,
absorb, recover from, and adapt to shocks and stresses,
including those that result from climate change, econo-
mic instability, and conflicts. Resilience, as it pertains to
food security, is critical for ensuring stability of the su-
pply of food and access to food in times of crisis. Food
security is defined by the Food and Agticulture Organi-
zation (FAO) as existing when “all people, at all times,
have physical, social and economic access to sufficient,
safe and nutritious food that meets their dietary nee-
ds and food preferences for an active and healthy life.”
There is a need to delve into the dimensions, linkages
and underpinnings of a number of different, important
concepts that are used in relation to both resilience and
food security'”.

Availability of the food is underlying determinants
of food security is defined as the amount of food
available in a given country or region, either through
domestic production, imports, or food assistance. It is
heavily determined by agricultural productivity, climate

16 BUX, C.; AMICARELLI, V. Circular economy and sustainable
strategies in the hospitality industry: current trends and empirical
implications. Tourisn and Hospitality Research, v. 23, n. 4, p. 624-6306,
2022.

7 CHAWLA, G.; LUGOSI, P; HAWKINS, R. Factors influencing
hospitality employees’ pro-environmental behaviours toward food
waste. Sustainability, v. 14, n. 15, p. 9015, 2022.

patterns and the supply chain infrastructure'®. Access,
however, is another key pillar, where individuals and
households have the means to obtain food, via income,
social protection programs or local markets. Utilization
delas with how food is digested, absorbed, and metabo-
lized in the body, emphasizing nutrition, hygiene, and
food safety”. The final pillar, stability, stresses the need
for consistent food availability and access over time, es-
pecially in the context of external shocks as economic
downturns, pandemic, extremes of weather, etc.

The ability for agricultural communities and
stakeholders to respond effectively to the challenges
they face builds resilience in food systems. It can mean
climate-resilience in agriculture which comprises sustai-
nable practices like agroecology, precision farming and
use of climate smart-technology to reduce the impact
of such extreme events like droughts, floods and extre-
me heat. The economic resilience signifies the capability
of both food producers and consumers to weather ma-
rket shocks, inflation and trade interruptions by relying
on diversified income sources, financial back stops, and
state support policies. Social resilience is just as crucial,
including community networks, knowledge, and gover-
nance systems that strengthen group responses®.

The base of food security is preventing food system
vulnerabilities by reducing dependence on monocultu-
re cultivation, trimming reliance on global supply ne-
tworks and strengthening social safety nets. Agricultural
innovation, in the form of genetic advances in crops,
vertical farming and regenerative agriculture, streng-
thens long-term food security. Subsidies for smallhol-
der farmers, investment in rural infrastructure, social
protection programs using food assistance and feeding
programs in schools: all policy interventions important
to equitable food access. Resilience and food security
are ecological and are evolving in the process and are
intertwined and need an integrated approach to thick a

¥ ALVAREZ-RISCO, A.; ESTRADA-MERINO, A.; PEREZ-
LUYO, R. Sustainable hospitality management: designing meaningful
encounters with talent and technology. Leeds: Emerald Publishing
Limited, 2020.

9 AMICARELLL, V. ¢/ al. How to manage and minimize food waste
in the hotel industry: an exploratory research. International Journal of
Culture, Tourism and Hospitality Research, v. 16, n. 1, p. 152-167, 2022.
% LEGRAND, W;; CHEN, J. S; LAEIS, G. C. Sustainability in the
hospitality industry: principles of sustainable operations. London:
Routledge, 2022.; ELSHAFEI R. Managers’ risk perception and the
adoption of sustainable consumption strategies in the hospitality
sector: the moderating role of stakeholder salience attributes. Swart
and Sustainable Built Environment, v. 11, n. 1, p. 1-18, 2022.

SINGH, Bhupinder; CHANDRA, Saurabh; KAUNERT, Christian. Reframing food systems resilience: towards a global Sustainable Development Agenda SDG 2 (Zero Hunger). Revista de Direito

< Internacional, Brasilia, v. 21, n. 3, p- 44-61, 2024.

w



link between environment sustainability, technological
aspects, economic policies and social inclusion®. The
resilience of food systems can play a crucial role in pro-
tecting food security and enabling societies to better
prepare for the challenges of today and tomorrow.

3 Global food systems: challenges and
vulnerabilities

There are various challenges and vulnerabilities en-
countered by the global food system. It is estimated
that by year 2050 the world population would exceed
10 billion which would eventually create an increased
food demand and laying a pressure on the limited finite
resources, i.c. approximately less than 25% of land for
growing crops®. According to the UN report one third
of the food production goes to waste and as per Food
and Agriculture Organisation approximately 700 mi-
llion people were subject to famine. Further, other fac-
tors such as over-fishing, soil erosion, water shortages,
draught would cater in unsustainability of food produc-
tion. The increased frequency of climatic change such
as storms, flood, and other extreme weather conditions
would also be major contributor in unsustainable food
system throughout different regions of the world®.

2 LEE, S;; BAE, G.; KIM, H. A study on the sustainable use inten-
tion of restaurant companies using the information attributes of
SNS: the dual process theory. Sustainability, v. 13, n. 22, p. 12922,
2021.

* CHUNG, K. C. Green marketing otientation: achieving sustain-
able development in green hotel management. Journal of Hospitality
Marketing & Management, v. 29, n. 6, p. 722-738, 2020.

% MALHEIRO, A.; SOUSA, B. B;; LIBERATO, D.; LIBERATO,
P. Sustainability in tourism and hospitality: trends and challenges.
In: IBIMA CONFERENCE EDUCATION EXCELLENCE
AND INNOVATION MANAGEMENT: A 2025 VISION TO
SUSTAIN ECONOMIC DEVELOPMENT DURING GLOBAL
CHALLENGES, 35. Anais [...]. IBIMA, 2020. p. 15545-15555.

Figure 4 — Showcase the Diverse Aspects of Global Food Systems
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Source: Original.

3.1 Defining food systems resilience

A food system is an exhaustive process which in-
cludes production, consumption and transportation of
food and the workers involved. On the hindsight, resi-
liency is the capacity and capability to provide appro-
priate, sufficient, and acceptable food to people in the
event of major or extreme unavoidable disasters. It in-
volves and allows the food system to tackle the disaster
commotions, recover from the disturbances and provi-
de for an alternative suitable solution before or after the
disruptions™. Resilience is essential for ensuring food
security sustainable in the events of geopolitical, envi-
ronmental, economic, and social disruptions that could
expose the food systems to vulnerability.

3.2 Impact of climate change on food systems

Climatic changes pose an extreme challenge and
threat to the global food system with across-the-board
consequences for food security, human health, and nu-
trition®. The primary concerns for food system with

# YOON, B,; CHUNG, Y; JUN, K. Restaurant industry practices
to promote healthy sustainable eating: a content analysis of restau-
rant websites using the value chain approach. Sustainability, v. 12, n.
17, p. 7127, 2020.

» MIRELA, S.;; BORZA, M. Measures concerning sustainable con-
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regards climatic change is its significant impact on the
agricultural production. Extreme weather conditions
like drought, flood, storms, heatwaves etc., rise in tem-
perature, disturbing precipitation patterns has affected
in reduction of crop yielding and livestock productivi-
ty and various regions. The extreme climate behaviour
further affects the nutritional quality and value of food
such as increased atmospheric carbon dioxide level lea-
ds to micronutrients deficiency, decreasing the protein
content of crops and many other factors.

3.3 Social inequities and food insecurity

Social inequities and food insecurity are interlinked
with the rural sector encountering the challenges asso-
ciated with access of adequate and nutritional food. The
main underlying link between social inequities and food
insecurity is the poverty, as the rural and poverty ridden
sector often lack financial recourses to afford sufficient
and nutritious food*. Social inequities also include dis-
crimination and marginalization that further worsen
the food security. Further, loss of jobs and economic
interruption due to pandemic has further elevated and
impacted the marginalized groups leading to a rise in
food insecurity”.

3.4 Geopolitical tensions and supply chain
disruptions

The wotld’s global food systems often reflect the
vulnerability due to the geo-political tension. Ranging
from trade wars to armed conflicts, these disturban-
ces have created a ripple effect impacting the agricul-
tural commodity supply chain as well®. For instance,
the Russia-Ukraine war has restricted the flow of vi-
tal supplies of fertilizers from Belarus and wheat from
Ukraine, which in turn has led to increase in the food

sumption in hotels. Acta Universitatis Danubins: Economica, v. 10, n.
3, p. 82-90, 2014.

% SHARMA, A.; SAULAIS, L.; HUANG, Y. Sustainable consumer
choices: critical reflection on hospitality and tourism. International
Journal of Contemporary Hospitality Management, ~v. 36, n. 6, p. 1784-
1797, 2023.

7 BARRETT, M.; MARINO, M.; BRKIC, E; PRATESI, C. A. How
to create a sustainable food industry: a practical guide to perfect food.
London: Routledge, 2023.

# LABADI, S; GILIBERTO, F; ROSETTI, L; SHETABI, L;
YILDIRIM, E. Heritage and the sustainable development goals: policy
guidance for heritage and development actors. Ottawa: ICOMOS,
2021.

prices. The conflict zones further elevate the disruption
in transportation eventually leading to delay in deliveries
and rise in cost. Also, the political instability dampens
the investment in research and agricultural infrastructu-
re that has a long-term consequence on the production

capacity and technological advancement™.

4 Strategies for enhancing food
systems resilience

Food Systems Resilience through technological ad-
vancement, science & communication, redundancy of
activities and networks are some of the significant ele-
ments to enhance the food system resilience.

* Versatility, self-sufficiency, and profitable pro-
duction are one of the major factors to enhance food
system resilience™. The elevated self-sufficiency in pro-
tein crops would act as catalyst in diminishing the food
system’s vulnerability to market fluctuation. Further,
enhancement of soil fertility would be beneficial in
adaptation and preparation for climate change.

e The role of dialogue and co-operation between
stakeholders in the global food system would enable in
the creation of innovations to tackle disturbances and
adapt to changes in operating environment.

* In critical times, the sufficient reserve food sto-
ck would assist in tackling disruptions, as the increase
in renewable energy’s production would secure access
to energy and in turn would contribute in stable food
availability.

* A comprehensive food system policy is the need
of the hour directed towards the shortcomings and dis-
turbances in food systems®'. A holistic and comprehen-
sive food system policy that acknowledges the resiliency
in food systems is requited.

# ARAUJO, C. M. L. D. The ¢ffects of retail sustainable strategies on the
sustainability of the food value chain. 2023. Tese (Doutorado em Admin-
istracdo de Empresas) — Escola de Administracio de Empresas de
Sao Paulo, Fundagio Getulio Vargas, Sao Paulo, 2023.

0 SHAMS, S. R. ¢ al. (ed.). Technology, business and sustainable devel-
opment: advances for people, planet and profit. London: Routledge,
2023.

' NATHALANG, S. The environmental management approach for small
hotel in Kobh Chang (Chang Island), Trat province. 2019. Dissertation
(Doctor of Philosophy) — Graduate School of Environmental De-
velopment Administration, National Institute of Development Ad-
ministration, Bangkok, 2019.
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* Integration of modern technological advancement
like Artificial Intelligence, Machine Learning, Deep
Learning, and Internet of Things (IoT) in the Global
Food System would be beneficial in crop management,
forecasting food crisis and predicting market price.

Figure 5 - Highlights the Strategies for Enhancing Food Systems

Resilience

Diversification of Food
Sources

Local and Circular Food
Economies

Technological Innovations
in Agriculture and Food
Production

Building Inclusive and
Equitable Food Systems

Source: Original.

4.1 Sustainable agriculture and regenerative
practices

For enhanced and sustainable global system, the re-
generative agriculture practise is essential for soil growth
and production of crops™ Regenerative agriculture
practice is a farming concept that aims to naturalize soil
and keep it productive for a longer period of time to
evade any expansion of new areas at the cost of defo-
restation. This modern concept of soil fertility is not
only beneficial for growing crops to support humans
but extends it benefits in providing forage to cattle as
well. The United Nations Human Rights Council issued
a report calling for an end to industrial agriculture and
make a shift to regenerative agriculture®.

4.2 Diversification of food sources

Diversification of food resources is extremely es-
sential to form a sustainable global food system. Di-
versifying livestock and crops productions instead of
relying on only major crops, would enhance resilience

2 FITCHUK, C. Creating a sustainable business strategy for a SME. 2021.
Thesis (Bachelor of Business Administration) — School of Business
& Culture, Seinijoki University of Applied Sciences, Seindjoki, 2021.
% SARTOR, D. An exploratory study of Woolhworths consumer’s post-Covid
Jood waste behavionr. 2021.

to weather and extreme climate change and disruptions.
Diversification of global trade and markets for staple
food would improve food security and in turn would re-
duce the over reliance of major food exporters. The in-
crease in diversification of diet of people at large would
improve their health and nutrition™.

4.3 Local and circular food economies

The concept of circular food system includes prac-
tices that reforms production, consumption, and distri-
bution of food to diminish waste and improve resource
value. The concept of circular food system relies and
focuses on modern sophisticated technologies like blo-
ckchain, artificial intelligence and Internet of Things
along with regenerative agriculture. Whereas, local sour-
cing is essential to regenerative farming as it enhances
the food supply resilience™.

4.4 Technological innovations in agriculture and
food production

Integration of modern technological advancement
like Artificial Intelligence, Machine Learning, Deep
Learning, and Internet of Things (IoT) in the Global
Food System would be beneficial in crop management,
forecasting food crisis and predicting market price. For
instance, smart agriculture would use sensors and Al
to analyse data on soils and provide valuable insight on
crops and their growth. Hence, technological innova-
tions like smart faming, precision agriculture etc are
some of the efficient ways to enhance the food system
resilient globally™.

4.5 Building inclusive and equitable food
systems

Building effective, efficient, inclusive, and equitable
global food system to ensure food security is the need
of the hour. World Economic Forum made a significant

* VOORHOEVE, . Fighting poverty and violence: how basic human
needs could be met. Hague: Eleven, 2021.

» SINGH, B. Blockchain technology in renovating healthcate: legal
and future perspectives. In: KAUSHIK, Keshav ez a/. (ed.). Revolution-
izing healthcare through artificial intelligence and internet of things applica-
tions. New York: 1GI Global, 2023. p. 177-186.

% HUNTER, D. e al. (ed.). Agrobiodiversity, school gardens and healthy
diets: promoting biodiversity, food and sustainable nutrition. Lon-
don: Routledge, 2020.
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approach signifying the need for demand driven and in-
clusive principles globally to build a sustainable food
system. Similarly, International Food Policy Research
Institute (IFPRI) in its report highlighted the impor-
tance of transformation of food system to encourage
healthy diet and balanced nutrition for individuals™.

5 Case studies: successful approaches
to food systems resilience

The case study methodology effectively highlights
that enhanced food resilience systems is crucial for
achieving the Sustainable Development Goal of Zero
Hunger (SDG 2)*. It has the capacity of holding food
system to withstand, adapt, and transform in the period
of various shocks and stress such as climate change,
economic distuptions, and social conflicts™.

5.1 Community-led sustainable agriculture in
Africa

The concept of Equity and resilience can be exa-
mined in the light of local urban food system (LFS)
with the constrains of equity and resilience®. The study
conducted among African countries found that equity
was a more familiar concept among LIS stakeholders,
resilience was not taken into consideration effectively.
Increasing financial support, reaching different popu-
lations, food preferences relating cultural background,
are amongst Equity-focused initiatives*. On the other
hand, the participants not mentioned the current mea-
sures ensuring LES resilience, only while considering
disturbance like the COVID- 19 pandemics. The study

7 BISARIA, P. Environmental issues and corporate social responsibility.
2022.

% SINGH, B. Federated learning for envision future trajectory
smart transport system for climate preservation and smart green
planet: insights into global governance and SDG-9 (Industry, In-
novation and Infrastructure).
v. 6, n. 2, p. 6-17, 2023.

¥ ATSER, G. e al. Transforming oyo state to an agribusiness hub: (our
vision, our plan) 2019-2023. Ibadan: IITA, 2019.

0 SHARMA, A.; SINGH, B. Measuring impact of e-commerce on
small scale business: a systematic review. Journal of Corporate Govern-
ance and International Business Law, v. 5, n. 1, 2022.; TICE, P. H. The
race to zero: how ESG investing will crater the global financial system.
New York: Encounter Books, 2024.

1 'TOIVONEN, A. Sustainable space tourism: an introduction. Bristol:
Channel View Publications, 2020. v. 3.

lational Journal of Environmental 1aw,

outlines the need to better understand and quantify re-
silience aiming to achieving equity to strengthen local
foods systems.

5.2 Fostering resilience in vulnerable and fragile
regions

Evident research shows that resilient food system
is very important for building and maintaining stability
in region which are in a vulnerable state and in con-
flict with environmental shocks, it requires special in-
vestments and funding®. The strategically important
aspect of enhancing resilience in this particular context
includes promoting a diversity of nutritious crops and
animal foods, along with farming practices and business
models that mitigate the external need for better inputs
and build soil ecosystem health®. This diversification
aims to the higher diversity of responses of shocks and
disturbances which ultimately contributes and stabilize
the national food supplies.

5.3 Highlights from Sub-Saharan Africa’s
resilient food systems program

The implementation of resilient food system (REFS)
program in Sub-Sahara Africa highlights valuable insi-
ghts for building resilient food system such as-

1. The important aspect of bed defined division
of labour, clarity in the rules and responsibility which
flows with the accountability framework among the
stakeholders.

2. The importance of connected approach which
integrates food security agriculture environment social
economic and climatic considerations.

3. The system-based approach is an advantages
collaboration that posters knowledge sharing across
multiple levels between various stakeholders*.

2 SINGH, B. Relevance of agticulture-nutrition linkage for human
healthcare: a conceptual legal framework of implication and path-
ways. Justice and Law Bulletin, v. 1, n. 1, p. 44-49, 2022.

¥ MICONI, M. The approach to sustainability policies in family firms: how
this phenomenon has impacted management remuneration. 2022.
Thesis (Master in Financial Statement Analysis) — Department of
Business and Management, Libera Universita Internazionale Degli
Studi Sociali, Rome, 2022.

* VIND, D. L. Danish design heritage and global sustainability. London:
Routledge, 2022.
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5.4 Regenerative practices in South America

The highlighted points presented in several succes-
stul approaches while implementing regenerative prac-
tices in South America, particulatly in the Gran Chaco
region spanning Argentina, Bolivia, and Paraguay. The
farmer association actively participating with Solidariad
Network in the field of proper implementation in re-
generative agriculture practices that can help to resto-
re degraded for forest lands*. There are key strategies
which include:

1. Grazing on rotational basis: creating land
into padlock with the fences and cycling
livestock through them, which allow areas
to naturally regenerate. Soil Fertility and
water-holding capacity targeted to improve.

2. Improved animal husbandry: the focus on
providing proper veterinary and preliminary
medical care, sorting unproductive
animals, and optimising herd management,
promisingly reduces the pressure on forest
resources.

3. Investing in water infrastructure: the
construction of dams and wells targets to
improve availability in the semi-arid the

region.

5.5 Local food initiatives in Asia: incorporating
equity and resilience in local urban food
system in China

China examines the concepts of equity and resilien-
ce via local urban food system (LFS)*. The economy fa-
vours more in equity concept as the population is diver-
se and with culturally diversified food need. The study
resulted equal importance should be given to resilience
alongside equity to strengthen local food system®’.

The case study of promoting agrees food system re-
silience via ICT in Bangladesh. The study in Bangladesh

# SINGH, B. COVID-19 pandemic and public healthcare: endless
downward spiral or solution via rapid legal and health services im-
plementation with patient monitoring program. Justice and I.aw Bul-
letin,v. 1, n. 1, p. 1-7, 2022.

¥ SPIESS-KNAFL, W. Artificial intelligence and blockchain for social in-
pact: social business models and impact finance. London: Routledge,
2022.

¥ KILIBARDA, N.; DJOKOVIC, E; SUZIC, R. Food waste man-
agement: reducing and managing food waste in hospitality. Scientific
Journal Meat Technology, v. 60, n. 2, p. 134-142, 2019.

examines the potential of agriculture information and
communication technologies (ICTs) to promote resi-
lience in agri-food systems. There are some key points
include-

1. Actively using of ICTs for precise farm
management, which engages proper soil
moisture monitoring and pest infestations.

2. Depending digital platforms to improve
supply chain participation and market
access for farmers.

3. Deploying ICT enabled eatly warning
system in the respond of sudden extreme
weather condition.

By integrating latest technology-based solution agri-
-food system have shown increased capacity to with
stand and adapt various destructions®.

5.6 Technological solutions in Europe

5.6.1 Leveraging inter institutional
collaborations for food system education

The important aspect of UK is the inter disciplinary
food system training and learning program (IFSTAL),
the initiative offers proper linkage between institution
focusing on health, environmental sciences, economic
policies, governance, and food supply chain analysis.
The highly collaborative model has successfully trained
professional, quantifying cross institutional values, en-
deavours in preparing well trained food system work
force.

The case study of precision farming in Europe by
integrating digital technology and the potentials of agri-
culture information and communication technology
highlighted in the following points-

1. The wusage of soil moisture sensors
in precision farming technology, pest
monitoring systems to optimise resources
and reduce the inputs.

2. The

supply chain management, market access

improved coordination between

and traceability of farmers can be achieved

# MUNIR, K. Sustainable food waste management strategies by
applying practice theory in hospitality and food services: a system-
atic literature review. Journal of Cleaner Production, v. 331, p. 129991,
2022.
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with digital platforms®.

3. The usage of early warning systems
empowered by satellite data and weather
forecast in mitigating the risk of sudden
climatic changes.

5.6.2 Catalysing inter disciplinary collaboration
in food system education

In US there are two complementary programs initia-
tive. Flirst Land Grant University and the other within
a school of public health focuses on the potentials in
food system education. The program highlights oppor-
tunities by continuous limiting the issues involving pro-
per interdisciplinary management by promoting lear-

ning and knowledge sharing™.

5.6.3 Collaboration of artificial intelligence to
produce sustainable food

Applying machine learning and artificial intelligence
(AD) has evolved into an indispensable instrument for
changing European agricultural systems to be more sus-
tainable. The effectiveness of these strategies fragmen-
ted the importance of Predicting crop yields, optimising
irrigation, and eatly pest and disease identification is
achievable with Al-powered predictive analytics™. Com-
bining deep learning and computer vision to automate
tasks like monitoring livestock and weed identification
utilizing Al-powered decision support tools to assist
farmers in carrying out regenerative and climate-smart
agticultural practices®. These Al-enabled technologies
are contributing to the resilience of the European agri-
cultural industry overall, as well as to productivity gains
and environmental impact improvements.

¥ GOH, E.; JIE, F. To waste or not to waste: exploring motiva-

tional factors of Generation Z hospitality employees towards food
wastage in the hospitality industry. International Jonrnal of Hospitality
Management, v. 80, p. 126-135, 2019.

% SINGH, B. Profiling public healthcare: a comparative analysis
based on the multidimensional healthcare management and legal
approach. Indian Journal of Health and Medical Law, v. 2, n. 2, p. 1-5,
2019.

> GOH, E. ¢t al. Managing food wastage in hotels: discrepancies
between injunctive and descriptive norms amongst hotel food and
beverage managers. British Food Journal, v. 124, n. 12, p. 4666-4685,
2022.

2 ADITYA, A.; KURNIAWATIL, K. Food waste management chal-
lenges and strategies in the hotel industry in Jakarta. Journal of Social
Research, v. 2, 1. 9, p. 2983-2989, 2023.

5.7 Case studies that illustrate theoretical
concepts on resilience and food security

Devise practical and theoretical answers to broad
problems of resilience and food security and to the
many axes interactively integrated into their understan-
ding™. Case studies from various regions of the world
provide evidence of how communities, governments,
and international organizations create resiliency in food
systems in order to adapt to shocks and stresses. The-
se cases provide key theoretical examples of adaptive
capacity, social capital, technological innovation, and
policy interventions that help bolster food security. A
well-known example is Ethiopia’s Productive Safety Net
Program (PSNP), which shines a spotlight on social pro-
tection as a resilience-building tool. Launched in 2005,
the PSNP gives cash or food transfers to at-risk families
to help satisty immediate food requirements while also
fostering long-term resilience through public works ini-
tiatives like those including soil conservation and irriga-
tion systems. In theory, this is in line with Amartya Sen’s
entitlement theory, which asserts that food security is
not just about availability but about people’s capacity to
access food™. The PSNP decreases reliance on emer-
gency assistance and allows families to rebound from
droughts and economic shocks which reflects economic
resilience and institutional support of food security.

The other example is the adaptation to climate
change in Bangladesh, particularly with flood-resistant
agriculture, which demonstrates climate resilience and
technological innovation. Being a country susceptible
to extreme weather events, Bangladesh has introduced
floating gardens, salt tolerant rice varieties and better
water management systems to support agricultural pro-
ductivity. These approaches are within the framework
of climate-smart agriculture (CSA) which combines
productivity, adaptation and mitigation approaches. The
case demonstrates how such adaptive capacity can help

% KASAVAN, S. ¢ al. Drivers of food waste generation and best
practice towards sustainable food waste management in the hotel
sector: a systematic review. Environmental Science and Pollution Research,
v. 29, n. 32, p. 48152-48167, 2022.

* KATUWAL, S.; AFZAL, M. A framework for managing food wast-
age: strategies to promote recycling and sustainability in the hotel
industry. 2022. Thesis (Bachelor in Tourism) — Kajaani University
of Applied Sciences, Kajaani, 2022.

» FILIMONAU, V. ¢ al. Restaurant management and food waste
reduction: factors affecting attitudes and intentions in restaurants of
Spain. International Jonrnal of Contemporary Hospitality Management, .
34, n. 3, p. 1177-1203, 2022.
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communities to continue to provide food security in the
face of uncertain climatic conditions.

In Latin America, the Food Sovereignty Movement,
led by countries including Brazil and Bolivia, emphasi-
zes local governance and community empowerment as
a solution to food security. This movement, grounded
in the theory of food sovereignty, challenges industriali-
zed agriculture by advocating for local food production,
agroecology, and equitable distribution systems. Pro-
grams like Brazil’s Fome Zero (Zero Hunger) campaign
combine government policy, farmer cooperatives and
nutrition education to decrease food insecurity®. This
case illustrates the relevance of participatory governan-
ce, sustainable agriculture and food culture in a long-
term perspective when thinking about food security”’.

The global case of resilience in food security is the
challenge of food supply chains across the world du-
ring the COVID-19 pandemic, which stirred vulnera-
bilities of food systems yet also demonstrated adaptive
responses™. Countries with diversified supply chains,
resilient digital infrastructure and local food production
networks fared better with disruptions. Singapore’s “30
by 30 initiative a goal of growing 30% of local nu-
tritional needs domestically by 2030, for example is a
demonstration of strategic resilience planning®. This
echoes the theory of systemic resilience, which states
that healthy and diverse systems bounce back more qui-
ckly to shocks®. These case studies capture how theo-
retical frameworks like food sovereignty, climate-smart
agriculture, entitlement theory, and systemic resilience
are enacted in practice’. This body of knowledge can

% OZDEMIR, G.; GUICER, E. Food waste management within
sustainability perspective: a study on five-star chain hotels. Journal of
Tourism & Gastronomy Studies, v. 6, n. 1, p. 280-299, 2018.

7 DHIR, A. et al. Food waste in hospitality and food services: a
systematic literature review and framework development approach.
Journal of Cleaner Production, v. 270, p. 122861, 2020.

*# KASAVAN, S; MOHAMED, A. E; HALIM, S. A. Drivers of
food waste generation: case study of island-based hotels in Lang-
kawi, Malaysia. Waste Management, v. 91, p. 72-79, 2019.

¥ LUU, T. T. Reducing food waste behavior among hospitality em-
ployees through communication: dual mediation paths. International
Journal of Contemporary Hospitality Management, ~v. 32, n. 5, p. 1881-
1904, 2020.

0 CHALAK, A.; ABOU-DAHER, C.; ABIAD, M. G. Generation
of food waste in the hospitality and food retail and wholesale sec-
tors: lessons from developed economies. Food Security, v. 10, p. 1279-
1290, 2018.

¢ RUIZ-MOLINA, M. E. ¢f a/. Addressing sustainable food man-
agement in hotels: proposing a framework and examining hotel
groups. British Food Journal, v. 124, n. 2, p. 462-492, 2022.

help policymakers and stakeholders devise more effec-
tive approaches to building resilience and food security
to promote sustainable and equitable food systems for
generations to come®.

6 Conclusion and future scope

The sustainable agricultural value chain includes
all the actors and interlinked processes involved in the
production, aggregation, processing, distribution, con-
sumption, and sustainable disposal of food products
and byproducts®. In contrast, industrial food systems
have significantly lengthened supply chains in terms of
physical distance from farm to plate, with increasingly
stringent food-safety and -quality requirements®. Any
disruption in the system can lead to the food was-
te, delayed delivery, or food safety issues. In emerging
markets, agriculture and food systems are central to
promoting inclusive economic growth and reducing po-
verty. In developed markets, investments in agriculture
and food systems can support vibrant rural economies®.
Sustainable and resilient food value chains that are pro-
fitable and equitable can provide broad-based benefits
for society and have a positive or neutral environmental
impact. Responsible investments that enhance collabo-
ration and communication along value chains enable
institutional solutions, including markets, farmer orga-
nizations, contractual arrangements, and infrastructure,
as well as technological solutions such as digital techno-
logies and novel financial mechanisms.

2 LEE, H. H.; HUANG, P. Y. Food waste and environmental sus-
tainability of the hotel industry in Taiwan. Sustainability, v. 15, n. 21,
p. 15459, 2023.

% LAGIOIA, G. ¢t al. Sustainable and circular practices in the hotel
industry in Southern Italy: opportunities, barriers and trends in food
waste management. British Food Journal, v. 126, n. 1, p. 428-452, 2023.
¢ DE VISSER-AMUNDSON, A. A multi-stakeholder partnership
to fight food waste in the hospitality industry: a contribution to the
United Nations Sustainable Development Goals 12 and 17. Journal
of Sustainable Tourism, v. 30, n. 10, p. 2448-2475, 2022.

® ISLAM, J. U; NAZIR, O; RAHMAN, Z. Sustainably engaging
employees in food wastage reduction: a conscious capitalism per-
spective. Journal of Cleaner Production, v. 389, p. 136091, 2023.; SHAR-
MA, T. What a waste: confronting consumer food waste behavior in
hospitality settings. Advances in Hospitality and 1eisure, v. 16, p. 167-
176, 2020.
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Resumo

A agricultura é uma atividade essencial para a humanidade, e seu desenvol-
vimento tem implicagdes significativas na seguranca alimentar e na susten-
tabilidade. No periodo pds-Segunda Guerra Mundial, a FAO impulsionou
a revolucio verde para aumentar a produgio agricola, mas essa abordagem
gerou impactos ambientais adversos e nao erradicou a fome. Em resposta, a
agroecologia emergiu como uma alternativa sustentavel, integrando praticas
tradicionais, conhecimento cientifico e militancia socioambiental, construin-
do uma rede de saberes e experiéncias que preza pela manutencao da diver-
sidade genética e da vida, reconhecendo a sinergia e a autorregulagdo entre a
natureza e a agricultura. Neste trabalho, explora-se a constru¢ao dos direitos
e politicas ligadas a agroecologia no Brasil, destacando o papel das organi-
zagdes internacionais e a interagdo entre direito local e global. A governanga
global bottom-up, exemplificada pela FAO, promove a transi¢io agroecolégica
por meio de instrumentos de soff Jaw, que sao flexiveis e adaptaveis as reali-
dades locais. O direito a alimentagdo adequada ¢ a base juridica fundamen-
tal para a exigéncia de politicas de transicio agroecolégica, e o Brasil tem
avancado na incorporagdo desses principios em seu ordenamento juridico.
A interacdo entre atores locais e globais ¢ crucial para a constru¢ao de uma
agricultura sustentavel e resiliente, capaz de enfrentar os desafios contem-
poraneos. Revela-se, por fim, a importancia de uma governanga global par-
ticipativa e integrada para promover a sustentabilidade agricola e garantir
a seguranca alimentar e nutricional de forma equitativa ¢ ambientalmente
responsavel.

Palavras-chave: agroccologia; direito a alimentacio adequada; governanca
global; soft /aw, Nagoes Unidas.



Abstract

Agriculture is an essential activity for humanity, and its
development has significant implications for food secu-
rity and sustainability. In the post-World War 11 period,
the FAO promoted the green revolution to increase
agricultural production, but this approach led to adverse
environmental impacts and did not eradicate hunger. In
response, agroecology emerged as a sustainable alterna-
tive, integrating traditional practices, scientific knowled-
ge, and socio-environmental activism. This approach
builds a network of knowledge and experiences that va-
lues the maintenance of genetic diversity and life, reco-
gnizing the synergy and self-regulation between nature
and agriculture. This paper explores the construction
of rights and policies related to agroecology in Brazil,
highlighting the role of international organizations and
the interaction between local and global law. Bottom-up
global governance, exemplified by the FAO, promotes
agroecological transition through soft law instruments,
which are flexible and adaptable to local realities. The
right to adequate food is the fundamental legal basis for
demanding agroecological transition policies, and Brazil
has advanced in incorporating these principles into its
legal framework. The interaction between local and glo-
bal actors is crucial for building sustainable and resilient
agriculture capable of facing contemporary challenges.
This study reveals the importance of participatory and
integrated global governance in promoting agricultural
sustainability and ensuring food and nutritional security
in an equitable and environmentally responsible man-
net.

Keywords: agroccology; right to adequate food; global
governance; soft law; United Nations.

1 Introducao

A agricultura é uma atividade essencial para a vida
humana e um marco no processo evolutivo. Durante
séculos, homens e mulheres cultivaram a terra e criaram
animais em diversos lugares do planeta, nas condi¢cdes
mais variadas de clima, relevo, solo, vegetacao, entre ou-
tros. Ao término da Segunda Guerra Mundial, eclodem
duas questdes pertinentes a este estudo. Por um lado, a
fome — antiga conhecida dos paises pobres — chega
aos paises centrais, destruidos pela guerra ocorrida em

seus territérios. Esse panorama impulsiona a criagdo
das Nacbes Unidas e, em relacio, especificamente, ao
tema, da Organizacio das NacOes Unidas para a Ali-
mentacio e a Agricultura (FAO), agéncia especializada
no combate a fome e a pobreza por meio da melhoria
da seguranca alimentar e do desenvolvimento agticola.'
Por outro lado, a crise ambiental emerge como novo
problema mundial, trazendo patra a arena publica inter-
nacional a questao do modelo de desenvolvimento ado-
tado pela sociedade humana na modernidade, baseado
na superexploracio da natureza, gerador de degradacio
ambiental, da contamina¢ido dos recursos naturais es-
senciais e da consciéncia de sua finitude.

Esses dois problemas serdo enfrentados inicialmen-
te por organismos internacionais distintos: enquanto
a FAO estimulou o aumento da produgao agricola em
todos os pafses por meio de um processo de industriali-
zagdo dos meios de producdo no campo, financiando a
criacdo de maquinarios, a producdo de sementes hibri-
das e de fertilizantes quimicos, incentivando o manejo
intensivo e a irriga¢do artificial,? o Programa das Nagoes
Unidas para o Meio Ambiente (PNUMA) procurou
aprofundar a agenda do desenvolvimento, inserindo a
nomenclatura — e a ideologia — ““sustentavel”, ou seja,
procurou inserir uma variavel ambiental no modelo de-
senvolvimentista, garantindo a manutengao da disponi-
bilidade dos recursos naturais no tempo, garantindo as
condicOes de vida das futuras geracoes.

Embora as crises alimentar e ambiental tenham sut-
gido como questoes distintas a partir da metade do sé-
culo XX, a analise contemporanea aponta que o colapso
ambiental abrange uma série de problemas interligados,
como a crise alimentar, hidrica, energética, as mudan-
cas climaticas, o acimulo e a ma gestdo de residuos, a

! Embora a FAO scja frequentemente descrita como uma agéncia
especializada do sistema das Nagoes Unidas, essa condigdo nio elide
sua autonomia decorrente da personalidade juridica conferida pelo
Artigo XV de seu tratado constitutivo. Com a denominacio de Con-
stituicio da Organizagio das Nag¢oes Unidas para a Alimentacio e
a Agricultura, o tratado estabelece que a FAO, entre outras fungoes,
“recomendard iniciativas nacionais e internacionais” (Artigo 1.2)
com relagdo a seus temas de atuacdo, podendo igualmente “apro-
var e submeter aos pafses membros convengdes ou acordos sobre
questdes relacionadas com a alimentagao e a agricultura” (Artigo
XIV.1). O Brasil ¢ membro fundador da FAO, estando, portanto, em
vigor o respectivo tratado constitutivo. BRASIL. Decreto n® 7.762,
de 19 de junho de 2012. Didrio Oficial da Uniao: se¢io 1, Brasilia, DF,
p. 2,15 jun. 2012.

% Esse conjunto de priticas e inovagdes tecnoldgicas na agticultura
para a obtencdo de maior produtividade foi denominado de Rev-
oluc¢ao Verde.
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poluicdao excessiva e a reducio da biodiversidade. Em
resumo, a questio ambiental constitui o centro do de-
bate politico global sobre a sobrevivéncia do planeta e
da humanidade, com a alimentacdo acessivel e sauda-
vel emergindo como uma de suas multiplas dimensoes.
Nesse sentido, o modelo estimulado e patrocinado pela
FAO ¢ questionado por suas praticas e seus impactos:
a revolu¢io verde desmata, polui, contamina, reduz,
seca e mata. Os efeitos na terra, no ar, na agua, nos
alimentos, nos seres vivos, comecam a ser observados.
Retoma-se, entdo, a procura por uma agricultura susten-
tavel, baseada em praticas que busquem a conservagao e
a ampliacio da agrobiodiversidade e que garantam a si-
nergia entre a natureza e o cultivo, compreendendo suas
interagoes, seu poder de autorregulacio, sem quimicas
ou processos de homogeneizagao da producao ou dos
alimentos.” Busca-se o resgate das praticas milenares: as
sementes crioulas, a rotacao de culturas, a criagio livre
dos animais e os saberes tradicionais.

E, assim, a agroecologia surge como uma pratica,
uma teoria e um movimento cuja pauta central é o es-
tabelecimento de um novo modelo nao apenas de pro-
dugio agricola, mas também de producao da vida, tra-
zendo, em sua formulagdo, um feixe de dimensdes que
incluem a soberania e seguranga alimentar e nutricional
(implicito o direito a alimentacdo adequada), a justica
ambiental, 2 economia solidaria, a saude coletiva, o fe-
minismo, entre outras questoes imperiosas.

A partir dessas consideracOes, apresenta-se, neste
artigo, um panorama da construcio dos direitos e po-
liticas ligadas a agroecologia no Brasil, a fim de dialo-
gar com a hipétese de que os esforcos de promogao da
agroecologia por organiza¢des internacionais oferecem
um exemplo concreto de constru¢do de uma institu-

* A agrobiodiversidade ¢ um conceito que reflete as diversas formas
de intervengdo produtiva da humanidade na diversidade natural, ou
seja, na producao de alimentos. Nesse sentido, é a pratica que vem
garantindo, ao longo de milénios, a sobrevivéncia humana enquanto
espécie, por meio da seguranga alimentar. F conceituada como “(...)
uma parte importante da biodiversidade e engloba todos os elemen-
tos que interagem na produgdo agricola: os espagos cultivados ou
utilizados para criaco de animais domésticos, as espécies direta ou
indiretamente manejadas, como as cultivadas e seus parentes silves-
tres, as ervas daninhas, os parasitas, as pestes, os polinizadores, os
predadores, os simbiontes (organismos que fazem parte de uma sim-
biose, ou seja, que vivem com outro) etc., e a diversidade genética
a eles associada — também chamada de diversidade intraespecifica,
ou seja, dentro de uma mesma espécie. A diversidade de espécies ¢é
chamada de diversidade interespecifica”. SANTILLI, Juliana. Agro-
biodiversidade e direitos dos agricnltores. Sao Paulo: Peirépolis, 2009. p. 92.

cionalidade internacional por meio de soff /aw, em uma
abordagem tipicamente associada a nog¢ao de governan-
ca global.* Ou seja, a partir da constru¢ao do campo
agroecologico no nivel local — no Brasil e em outros
paises — impulsiona-se uma agenda global, permitindo
o reconhecimento de um modelo de exercicio concreto
de governanca global e, em certa medida, da formacao
da institucionalidade internacional de baixo para cima
(bottom-up) e do local para o global, em um processo
organico e participativo que ocorre por meio de uma
rede diversificada de atores transnacionais.” O estudo
do processo de interagdo entre as experiéncias locais e
a institucionalidade internacional tem relevancia para a
compreensdo dos mecanismos complexos de constru-
¢ao do Direito Internacional.

Nesta andlise, apresentam-se os contornos da nogao
de agroecologia e comenta-se sua acolhida especifica-
mente no Direito brasileiro com o intuito de argumen-
tar como as experiéncias locais, em especial a respeito
da agroecologia, influenciam a constru¢ao de uma agen-
da global. Em seguida, discute-se o protagonismo da
FAO no desenvolvimento do tema da agroecologia na
ordem internacional, ressaltando como a participagiao
da sociedade civil e, em particular, dos movimentos so-
ciais articulados internacionalmente, permite reconhe-
cer um modelo de governancga global bottonr-up que se
materializa em instrumentos de soff law. Na se¢io sub-
sequente, em uma abordagem mais pragmatica, busca-
-se demonstrar como o direito humano a alimentacao
adequada e a nogao de segurancga alimentar e nutricional
podem servir como alicerce juridico para exigir dos Es-
tados a adog¢io de politicas de transicao agroecologica,
destacando-se a complexa interrelagdo entre o Direito
internacional e os direitos internos.

* O uso do termo soff law busca traduzir a auséncia de obrigato-
riedade de instrumentos que também compSem o cotidiano da in-
stitucionalidade internacional. “This terminology is meant to indicate that
the instrument or provision in question is not of itself “law’, but its importance
within the general framework of international legal development is such that
particular attention requires to be paid to i”. SHAW, Malcolm N. Inter-
national law. Cambridge: Cambridge University Press, 2008. p. 117.

> LEVIT, Janet Koven. Bottom-up international lawmaking: reflec-
tions on the New Haven school of international law. Yale Journal of
International Law, v. 32, n. 2, p. 393-420, 2007.
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2 Surgimento da agroecologia:
panorama normativo nacional e
influéncia na construcao de agenda
global

A palavra “agroecologia” foi utilizada, pela primeira
vez, nos trabalhos publicados entre 1928 e 1935 pelo
agronomo russo Basil M. Bensin, que sugeriu o termo
para descrever o uso de métodos ecoldgicos em pes-
quisa sobre plantas de culturas comerciais. Posterior-
mente, o termo aparece nos trabalhos do ecologista e
zoologo alemao Wolfgang Tischler, entre 1950 e 1961.
Outros pesquisadores também utilizavam abordagens
semelhantes, porém sem usar explicitamente o termo
“agroecologia”, como o zodlogo alemio Karl Friederi-
chs e 0 agronomo estadunidense Karl H.W. Klages, que
publicaram, entre 1928 e 1942, estudos em que relacio-
navam fatores ecolégicos e ambientais a prote¢io vege-
tal, incluindo o controle biolégico de pragas agricolas.®

Mas a agroecologia ndo é somente um campo cien-
tifico: é também uma pritica agricola.” Dessa forma,
sistemas agricolas tradicionais, de povos camponeses ¢
autoctones, em todos os continentes, sio muitas vezes
reconhecidos como sistemas agroecologicos, uma vez
que utilizam técnicas naturais na producdo agropecua-
ria, concomitante a conserva¢ao dos solos, das aguas e
da biodiversidade. Praticas agricolas modernas identifi-
cadas como “agtricultura organica”, “biodinamica” etc.
sao também consideradas agroecolégicas, bem como os
sistemas agroflorestais, a permacultura, dentre outras.®

Além de ser ciéncia e pratica, a agroecologia ¢ tam-
bém um movimento politico, que se referéncia na pro-

¢ WEZEL, A.; BELLON, S.; DORE, T.; FRANCIS, C.; VALLOD,
D.; DAVID, C. Agroecology as a science, a movement and a practice:
a review. Agronomy for Sustainable Development, v. 29, n. 4, p. 503-515,
dez. 2009. SCHMITT, Claudia Job. A transformagdo das “ideias
agroecologicas” em instrumentos de politicas publicas: dinamicas
de contestacido e institucionalizacdo de novas ideias nas politicas
para a agricultura familiar. Politica & Sociedade, Florianépolis, v. 15,
p. 16-48, 2016.

7 GLIESSMAN, Steve. Defining agrocology. Agroecology and Sustain-
able Food Systems, v. 42, n. 6, p. 599-600, 2018.

8 WEZEL, A.; BELLON, S;; DORE, T.; FRANCIS, C.; VALLOD,
D.; DAVID, C. Agroecology as a science, a movement and a practice:
a review. Agronomy for Sustainable Development, v. 29, n. 4, p. 503-515,
dez. 2009. SCHMITT, Claudia Job. A transformagdo das “ideias
agroecologicas” em instrumentos de politicas publicas: dindmicas
de contestacido e institucionalizacdo de novas ideias nas politicas
para a agricultura familiar. Politica & Sociedade, Florianépolis, v. 15,
p. 16-48, 2016.

dugio cientifica e nas praticas agroecoldgicas, mas busca
também mudancas significativas no sistema agroalimen-
tar atual, com incidéncia politica, econémica e socio-
cultural. Em 1962, o livro “Primavera Silenciosa”, da
bidloga estadunidense Rachel Carson, tornou publicas
as evidéncias sobre os danos ao meio ambiente e a sau-
de humana causados pelos pesticidas e outros produtos
quimicos sintéticos, usados principalmente em ativida-
des agricolas de larga escala. O livro teve um impacto
significativo na politica, tendo sido, por exemplo, de-
cisivo para a criacdo da Environmental Protection Agency
(Agéncia de Protecao Ambiental) nos Estados Unidos e
para o surgimento do movimento ambientalista global.

Nas décadas seguintes, surgiram, em varios paises,
movimentos ctiticos a0 modelo de desenvolvimento
urbano-industrial e a produgdo agricola incentivada
pela revolugao verde. No Brasil, em particular, tais mo-
vimentos passaram a ser identificados com a alcunha
de “agricultura alternativa”, até meados dos anos 1990.
Destaca-se o papel do agronomo gaicho José Lutzen-
berger que, enquanto praticava e ensinava agricultura
organica, publicou o livro “O fim do futuro?”, que de-
nunciava a contaminac¢ao por pesticidas, a deterioracao
ambiental e a exclusdo social de pequenos agricultores
pela modernizagio agticola.” Destaque deve ser dado
também a agronoma austriaca radicada no pafs Ana
Maria Primavesi, autora do livro “Manejo Ecologico do
Solo: a agricultura em regides tropicais”, e que contri-
buiu para o desenvolvimento da ciéncia, da pratica e do
movimento agroecolégico.'’

Nesse periodo, surgem, também, indimeros mo-
vimentos camponeses e indigenas em todos os con-
tinentes, reivindicando terra, soberania alimentar, di-
reitos bdsicos, acesso a crédito e aos mercados. Isso
compde o que hoje se identifica como o “movimento

11

agroecologico”.'' A organizagdio niao governamental

Y WEZEL, A.; BELLON, S.; DORE, T.; FRANCIS, C.; VALLOD,
D.; DAVID, C. Agroecology as a science, a movement and a practice:
a review. Agronomy for Sustainable Development, v. 29, n. 4, p. 503-515,
dez. 2009.

1" ALTIERI, Miguel A.; TOLEDO, Victor M. The agroecological
revolution in Latin America: rescuing nature, ensuring food sover-
eignty and empowering peasants. Journal of Peasant Studies, v. 38, n. 3,
p. 587-612, jul. 2011.

I WEZEL, A.; BELLON, S.; DORE, T.; FRANCIS, C.; VALLOD,
D.; DAVID, C. Agroecology as a science, a movement and a practice:
a review. Agronomy for Sustainable Development, v. 29, n. 4, p. 503-515,
dez. 2009. SCHMITT, Claudia Job. A transformagdo das “ideias
agroecoldgicas” em instrumentos de politicas publicas: dinamicas
de contestacdo e institucionalizacdo de novas ideias nas politicas
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Assessoria e Servigos a Projetos em Agricultura Alter-
nativa (AS-PTA) teve papel fundamental na dissemina-
¢do de informagoes agroecologicas, em especial para
organizagdes camponesas, mas também em universida-
des e 6rgios publicos.”? A agroecologia comega, entio,
a contar com um quadro conceitual e um conjunto de
ferramentas metodologicas proprias, em estreita articu-
lacio com os saberes camponeses e indigenas."

Nos ultimos anos, muitas universidades brasileiras
incorporaram a agroecologia em disciplinas, em cursos
de graduacio e pos-graduagao, e em pesquisas. O Con-
selho Nacional de Desenvolvimento Cientifico e Tec-
nologico (CNPq) e a Coordenac¢ao de Aperfeicoamento
de Pessoal de Nivel Superior (CAPES) vém também
apoiando projetos nessa area. Na estrutura do governo
federal, destaca-se o papel do Ministério do Desenvol-
vimento Agrario (MDA) e seus instrumentos de acesso
a conhecimento, crédito e mercados por agricultores
familiares."

Na década de 2000, houve a criacao da Associacao
Brasileira de Agroecologia (ABA) e da Articulagao Na-
cional de Agroecologia (ANA), que agrupam pesquisa-
dores, camponeses e organizacdes ndo governamentais
em busca de avancos agroecologicos no campo das po-
liticas publicas, das pesquisas, das técnicas de produg¢ao
e acesso aos mercados.” Embora a assimilacao da pers-
pectiva agroecoldgica como parte integrante dos qua-
dros de acdo dos movimentos sociais seja um fenémeno
relativamente recente, assumindo maior intensidade a
partir de meados da década de 2000, é fato notério que

para a agricultura familiar. Politica & Sociedade, Florianépolis, v. 15,
p. 16-48, 2016.

2 ALTIERI, Miguel A.; TOLEDO, Victor M. The agroecological
revolution in Latin America: rescuing nature, ensuring food sover-
eignty and empowering peasants. Journal of Peasant Studies, v. 38, n. 3,
p. 587-612, jul. 2011.

3 SCHMITT, Claudia Job. A transformacio das “ideias agro-
ecolégicas” em instrumentos de politicas publicas: dinamicas de
contestacio e institucionalizagao de novas ideias nas politicas para
a agricultura familiar. Politica & Sociedade, Florianépolis, v. 15, p. 16-
48, 2016.

1 ALTIERI, Miguel A.; TOLEDO, Victor M. The agroecological
revolution in Latin America: rescuing nature, ensuring food sover-
eignty and empowering peasants. Journal of Peasant Studies, v. 38, n. 3,
p. 587-612, jul. 2011.

5 ALTIERI, Miguel A.; TOLEDO, Victor M. The agroecological
revolution in Latin America: rescuing nature, ensuring food sover-
eignty and empowering peasants. Journal of Peasant Studies, v. 38, n. 3,
p. 587-612, jul. 2011.

¢ SCHMITT, Claudia Job. A transformacio das “ideias agro-
ecolégicas” em instrumentos de politicas publicas: dinamicas de
contestacio e institucionalizagao de novas ideias nas politicas para

o Movimento dos Trabalhadores e Trabalhadoras Ru-
rais Sem-Terra (MST), que conta com aproximadamen-
te 1,5 milhdo de membros, tem a agroecologia como sua
base tecnoldgica e educacional desde 2005, adotando a
pratica agroecologica em todos os seus acampamentos
e assentamentos, tendo criado, desde entdo, a0 menos
14 escolas de agroecologia por todo o Brasil. Outras
organizagcdes como a Confederacio Nacional dos Tra-
balhadores na Agricultura (CONTAG) e a Federagiao
dos Trabalhadores na Agricultura Familiar (FETRAF)
também aderiram a0 movimento agroecoldgico.!’

Schmitt analisa as dindmicas mais recentes de ins-
titucionalizacdo das “ideias agroecoldgicas” em instru-
mentos de politicas publicas, verificando um processo
lento e marcado por avangos e recuos na afirmacio das
“ideias agroecologicas” nas arenas publicas, além da au-
séncia de equivaléncia direta entre a promoc¢io da agroe-
cologia e os programas e a¢oes voltados a produgio fa-
miliar."® A partir do primeiro governo Lula (2003-2000),
inicia-se um processo de criacio e reformulacio de dife-
rentes instrumentos de interven¢ao governamental vol-
tados a agricultura familiar, como o Programa Nacional
de Desenvolvimento Sustentavel dos Territérios Rurais
(PRONAT), o Seguro da Agricultura Familiar (SEAF),
o Programa de Aquisi¢ao de Alimentos (PAA) e o Pro-
grama Nacional de Alimentac¢ao Escolar (PNAE), den-
tre outros. A nova Politica Nacional de Assisténcia Téc-
nica e Extensao Rural, por exemplo, langada em 2004,
incorporou em seus principios e diretrizes, a referéncia
a agroecologia e a0s métodos patticipativos de extensao

rural.

Assim, a autora verifica que os principios da susten-
tabilidade passam a ser inseridos em politicas publicas
dirigidas a agricultura familiar de forma mais acentua-
da, porém de maneira diferenciada e dispersa. Ela cita,
como exemplo, o Programa Nacional de Fortalecimen-
to da Agricultura Familiar (PRONAF), existente no
Brasil desde os anos 1990, cujo arranjo institucional e

a agricultura familiar. Po/itica & Sociedade, Florianépolis, v. 15, p. 16-
48, 2016.

7 ALTIERI, Miguel A.; TOLEDO, Victor M. The agroecological
revolution in Latin America: rescuing nature, ensuring food sover-
eignty and empowering peasants. Journal of Peasant Studies, v. 38, n. 3,
p. 587-612, jul. 2011.

8 SCHMITT, Claudia Job. A transformacido das “ideias agro-
ecoldgicas” em instrumentos de politicas publicas: dinamicas de
contestacao e institucionalizagdo de novas ideias nas politicas para
a agricultura familiar. Politica & Sociedade, Florianopolis, v. 15, p. 16-
48, 2016.
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os mecanismos de operagdo nio foram influenciados,
decisivamente, até hoje, pelas “ideias agroecoldgicas”. A
principal estratégia adotada no PRONAF foi a criaciao
de linhas de crédito diferenciadas; até o presente mo-
mento, tal estratégia rendeu resultados limitados.

Schmitt verifica, entretanto, esforcos no sentido de
incorporar, de maneira mais decisiva, a agroecologia nas
politicas publicas brasileiras:

os debates desenvolvidos no ambito da Politica
Nacional de Agroecologia e Producio Organi-
ca (PNAPO), em seus espagos de plancjamento e
participacao — incluindo af a Comissao Nacional de
Agroecologia e Produ¢io Organica (CNAPO) e a
Camara Interministerial de Agroecologia e Produ-
¢iao Organica (CIAPO) — permitem vislumbrar a
possibilidade da construgdo de estratégias capazes
de romper com as dinamicas de fragmentacao ¢ es-
pecializacdo que tém caracterizado a incorporagao
das “ideias agroecoldgicas” na trajetéria de evolu-
¢io dos programas e acoes direcionados a agricul-
tura familiar."”

Entretanto, a mesma autora conclui que

a diversidade de contextos e situagGes subjacentes
a esta categoria de produtores, nos termos em que
a mesma ¢ definida pelas politicas publicas, as difi-
culdades de articulacao e coordenacio entre atores
e instrumentos, permanecem, noO entanto, como
desafios.”

Todo o movimento tedrico e politico tem clara re-
percussio no campo normativo brasileiro, em espe-
cial na ado¢ao de uma série de normas estaduais, em
uma tendéncia iniciada por Santa Catarina, com uma
legislacdo de incentivo a agroecologia (Lei Estadual n°
11.634/2000)," e que amadurece de tal maneira que,
atualmente, 23 estados brasileiros tém suas proprias leis
sobre o tema.”* Em 2012, ocorteu a edicio da Politica

1 SCHMITT, Claudia Job. A transformacio das “ideias agro-
ecolégicas” em instrumentos de politicas publicas: dinamicas de
contestacio e institucionaliza¢ao de novas ideias nas politicas para a
agricultura familiar. Po/itica & Sociedade, Florian6polis, v. 15, p. 16-48,
2016. p. 42.

% SCHMITT, Claudia Job. A transformacio das “ideias agro-
ecolégicas” em instrumentos de politicas publicas: dinamicas de
contestacio e institucionaliza¢ao de novas ideias nas politicas para a
agricultura familiar. Po/itica & Sociedade, Florian6polis, v. 15, p. 16-48,
2016. p. 42.

21 SANTA CATARINA. Lei Estadual n® 11.634, de 12 de dezem-
bro de 2000. Didrio Oficial do Estado: Florian6polis, SC, 13 dez. 2000.
Registre-se que a norma foi revogada em 2015, mas uma nova politi-
ca estadual de agroecologia e produ¢io organica foi instituida em
2021, cf. SANTA CATARINA. Lei Estadual n® 18.200, de 13 de
setembro de 2021. Didrio Oficial do Estado: Florianépolis, SC, 14 set.
2021.

2 Os dados se referem ao levantamento mais recente realizado pe-

Nacional de Agroecologia e Produ¢ao Organica (PNA-
PO), por meio do Decteto n° 7.794/2012,

[...] com o objetivo de integrar, articular e adequar
politicas, programas e a¢oes indutoras da transicao
agroecoldgica e da produgio organica e de base
agroecoldgica, contribuindo para o desenvolvimen-
to sustentavel e a qualidade de vida da populagao,
por meio do uso sustentavel dos recursos naturais e
da oferta e consumo de alimentos saudaveis™.

Fruto de debates de cinco seminarios regionais e
um nacional, tendo discordancias expostas pelo proprio
Conselho Nacional de Seguranca Alimentar e Nutricio-
nal (CONSEA).** A norma inaugura “um sistema de
protecio juridica da Agroecologia no ordenamento ju-

ridico brasileiro, apesar de suas inconsisténcias”.”

A respeito da PNAPO, a produgio de base agroeco-
légica é definida como “aquela que busca otimizar a in-
tegracdo entre capacidade produtiva, uso e conservagao

da biodiversidade e dos demais recursos naturais, equi-
libtio ecoldgico, eficiéncia econdmica e justica social”.
Em paralelo, a transicio agroecoldgica é reconhecida

como

processo gradual de mudanca de praticas e de mane-
jo de agroecossistemas, tradicionais ou convencio-
nais, por meio da transformacao das bases produti-
vas e sociais do uso da terra e dos recursos naturais,
que levem a sistemas e agricultura que incorporem
principios e tecnologias de base ecoldgica®’.

Em relacao as diretrizes, a PNAPO estabelece, cla-
ramente, a

[...] promogao da soberania e seguranca alimentar e
nutricional e do direito humano a alimenta¢ao ade-
quada e saudavel, por meio da oferta de produtos
organicos e de base agroecoldgica isentos de conta-
minantes que ponham em risco a satde.”

los autores nos repositorios de legislagio estadual.

# BRASIL. Decteto n° 7.794, de 20 de agosto de 2012. Didrio Oficial
da Unido: secao 1, Brasilia, DF, p. 4-5, 21 ago. 2012. artigo 1°.

% Sobre o CONSEA, cf. BRASIL. Decreto n°® 6.272, de 23 de no-
vembro de 2007. Didrio Oficial da Unido: Brasilia, DE, p. 14, 26 nov.
2007.

» VENANCIO, Martina Demaria. A tutela juridica da agroecologia no
Brasil repensando a produgio de alimentos na era dos riscos globais.
Sao Paulo: Instituto O Direito por um Planeta Verde, 2015. p. 107.
% BRASIL. Decteto n° 7.794, de 20 de agosto de 2012. Didrio Oficial
da Unido: se¢io 1, Brasilia, DF, p. 4-5, 21 ago. 2012. artigo 2°, inciso
111,

# BRASIL. Decteto n° 7.794, de 20 de agosto de 2012. Didrio Oficial
da Unido: se¢io 1, Brasilia, DF, p. 4-5, 21 ago. 2012. artigo 2°, inciso
IV.

% BRASIL. Decteto n° 7.794, de 20 de agosto de 2012. Didrio Oficial
da Unido: se¢io 1, Brasilia, DF, p. 4-5, 21 ago. 2012. artigo 3°, inciso
L
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De modo a tornar a politica efetiva, a norma insti-
tui instrumentos para sua concretizagao, inclusive um
Plano Nacional de Agroecologia e Producao Organica,
e dois 6rgaos para a gestdo da politica: a Comissao Na-
cional de Agroecologia e Producdo Organica (CNAPO)
e a Camara Interministerial de Agroecologia e Produgao
Organica (CIAPO).”

O exemplo do Brasil ¢ ilustrativo da construcao de
um arcabouco juridico nacional para a concretizagao da
transi¢ao agroecologica. Essa construcdo parte de um
processo de articulacio de movimentos sociais e agri-
cultores familiares. De acordo com as estimativas de
Gliessman, aproximadamente 30% dos pequenos pro-
dutores no mundo adotaram praticas agroecologicas
ou reestruturaram seus processos de produgao a luz de
principios agroecolégicos.”” Desse modo, a agricultura
familiar tem um papel fundamental no desenho e con-
cretizacdo de praticas agroecoldgicas em nivel local.”!

Parece natural, portanto, que a estruturacdo de nor-
mas em matéria de agroecologia tenha se iniciado nos
ordenamentos juridicos nacionais para, em um segun-
do momento, chegar a seara das organizacdes inter-
nacionais. No mesmo sentido, Ewert, Baatz e Finger
argumentam que “a promogdo da agroecologia requer
uma abordagem totalmente integrada de sistemas em
multiplas camadas™: da fazenda a regido, e da regido ao
globo.”” Exemplo dessa dindmica do local ao global é
matetializada nos esforcos da FAO — detalhados na
proxima se¢ao — de circulagdo de conhecimentos: um
pilar importante do trabalho da FAO consiste em di-
fundir conhecimentos e praticas em matéria de agroe-
cologia, além de manter uma base de dados de normas
nacionais e subnacionais em matéria de agroecologia.”

# BRASIL. Decteto n° 7.794, de 20 de agosto de 2012. Didrio Oficial
da Unido: secao 1, Brasilia, DE, p. 4-5, 21 ago. 2012. artigo 6°.

% GLIESSMAN, Steve. Investing in agroecology in Africa. Agroecol-
gy and Sustainable Food Systems, v. 44, n. 10, p. 1253-1254, 2020.
3UTITTONELL, Pablo; PINEIRO, Gervasio; GARIBALDI, Lu-
cas A.; DOGLIOTTI, Santiago; OLFF, Han; JOBBAGY, Esteban
G. Agroecology in large scale farming: a research agenda. Frontiers in
Sustainable Food Systems, v. 4, Dec. 2020.

2 EWERT, Frank; BAATZ, Roland; FINGER, Robert. Agroecol-
ogy for a sustainable agriculture and food system: from local solu-
tions to large-scale adoption. Annual Review of Resource Economics, v.
15, p. 351-381, 2023. p. 351. No original: “enbancing agroecology will
require a fully integrated multiscale systems approach from farm to region to
globe”.

* Nesse particular, cf. o Agroecology Knowledge Hub com bases de
dados de praticas locais, treinamentos, evidéncias cientificas e nor-
mas. FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Agroecoly knowledge hub: practices. c2025. Dis-

Expor a experiéncia brasileira tem, no entanto, uma
relevancia adicional. O tema da agroecologia passou a
compor a agenda da FAO durante a gestao do agrono-
mo brasileiro José Graziano da Silva, eleito para dois
mandatos consecutivos como diretor-geral da FAO, en-
tre os anos de 2011 e 2019. Graziano havia sido minis-
tro extraordinario de Seguranca Alimentar e Combate
a Fome no governo Lula, e foi responsavel pela imple-
mentacao do bem-sucedido Programa Fome Zero. O
mandato de Graziano ¢ assinalado, por Loconto e Foui-
lleux, como parte de um processo interno de “mudanca
cultural” na FAO,* que culmina — como proposto a
seguir — com a entrada consistente da agroecologia na
agenda de uma relevante organiza¢io internacional.

3 Agroecologia no sistema das
Na¢oes Unidas: agenda da FAO,
governanca global e soft law

No sistema das Nagoes Unidas, o tema da agroeco-
logia passou a ocupar a agenda conjunta do Programa
das Nagoes Unidas para o Meio Ambiente (PNUMA),
do Programa das Nag¢des Unidas para o Desenvolvi-
mento (PNUD) e do Programa Mundial de Alimentos
(PMA).” Em paralelo, o Fundo Internacional para o

ponivel em: https://www.fao.org/agroecology/knowledge/prac-
tices/en/. Acesso em: 28 maio 2024.

* LOCONTO, Allison; FOUILLEUX, Eve. Defining agroecology:
exploring the circulation of knowledge in FAO’s global dialogue.
International Journal of Sociology of Agriculture and Food, v. 25, n. 2, p.
116-137, 2019. p. 120. De acordo com os autores, houve “a process
of internal “cultural change” undertaken within EAO that promoted some
institutional entreprenenrs to the management team — a new DG of FEAO
came into office in 2012. Dr. José Graziano da Silva was known for his com-
mitment to social protection, having implemented Brazil’s Zero Hunger policy
when he was President Iula’s Minister of food security. He was also known
Jor reform, decentralization and member countries’ political priorities, which he
demonstrated as the Assistant-DG for the Latin American and Caribbean
Region of the FAO”.

» No ambito do PNUMA, por exemplo, o TEEB AgriFood Frame-
work procura articular instrumentos de avaliagido de sistemas eco-
agroalimentares para mapear recursos e impactos de atividades ag-
ricolas. UNITED NATIONS ENVIRONMENT PROGRAMME.
TEEB agrifood evaluation framework. UNEP, ¢2025. Disponivel
em: https://www.unep.org/topics/ teeb/ teeb-agticulture-and-food-
teebagrifood/teeb-agrifood-evaluation-framework. Acesso em: 24
maio 2024. Em relagao ao PNUD, a Effective Collaborative Action é
um instrumento para auxiliar da constru¢io de politicas publicas
colaborativas no ambito do setor de Food and Agricultural Commodity
Systems do PNUD, que tem procurado desenvolver mecanismos para
promover a transi¢ao agroecolégica. COOPER, Simon. 10 ways for-
ward to transform food systems for climate and nature. UNDP, 7
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Desenvolvimento Agricola (FIDA) direciona recursos
financeiros para projetos de agroecologia.”® Essas inicia-
tivas tém sido coordenadas, de modo geral, pela FAO.
Em termos de elaboraciao de estudos, pesquisas e re-
comendacdes, impoe-se reconhecer o protagonismo da
FAO para a agenda de transi¢ao agroecolégica durante
a ultima década.

N2ao h4, contudo, em Direito Internacional, normas
obrigatorias que cuidem especificamente de agroecolo-
gia.”” No entanto, as organiza¢des internacionais tém
extensa produc¢io de instrumentos nao obrigatérios que
— no terreno dos compromissos politicos lato sensu —
procuram estabelecer padroes de comportamento para
Estados e outros sujeitos da ordem internacional. Trata-
-se, portanto, como ja dito, de reconhecer um exercicio
concreto de governanca global e, em certa medida, da
formacao da institucionalidade internacional de baixo
para cima (bottom-up) em um “processo organico e par-
ticipativo que ocorre na linha de frente, impulsionado
por uma comunidade diversificada de atores transna-
cionais que compartilham interesse em algum resultado

regulatério especifico”.®

Entende-se, pois, que, no campo tedrico do Direito
Internacional, os esfor¢os de promogao da agroecolo-

dez. 2023. Disponivel em: https://www.undp.org/blog/10-ways-
forward-transform-food-systems-climate-and-nature. Acesso em:
24 maio 2024. Com relacio ao PMA, as intervenc¢oes em matéria de
conservagio de solo e redugio da biodiversidade procuram forta-
lecer a producio agroecolégica. WORLD FOOD PROGRAMME.
Sustainable liveliboods and ecosystems. ¢2025. Disponivel em: https://
www.wip.org/sustainable-livelihoods-and-ecosystems. Acesso em:
24 maio 2024.

* De acordo com o FIDA, 60% dos projetos concluidos, entre 2018
e 2023, implementam praticas agroecolégicas. INTERNATIONAL
FUND FOR AGRICULTURAL DEVELOPMENT. Agroecology for
sustainable food systems. [202-]. Disponivel em: https://www.ifad.org/
en/agroecology-for-sustainable-food-systems. Acesso em: 24 maio
2024. O FIDA ¢ uma organizagio internacional com personalidade
juridica prépria nos termos do Acordo Constitutivo do Fundo In-
ternacional para o Desenvolvimento Agricola, em vigor no Brasil.
BRASIL. Decreto n° 83.926, de 31 de agosto de 1979. Didrio Oficial
da Unido: secao 1, p. 12675, 3 set. 1979.

37 'Tal constatacio considera as fontes de normas de Direito Inter-
nacional com contetdo inquestionavelmente obrigatério. Em outras
palavras, ndo se tem noticia da conclusao de um tratado ou da for-
macao de um costume internacional de que se possa extrair qualquer
obrigagao internacional especifica no sentido de que os Estados de-
vam se engajar em uma transi¢io agroecologica.

% LEVIT, Janet Koven. Bottom-up international lawmaking: reflec-
tions on the New Haven school of international law. Yale Journal of
International Law, v. 32, . 2, p. 393-420, 2007. p. 409, tradugao nossa.
No original: “|bottonr-up lawmaking) is a participatory, organic process that
ensues in the trenches, driven by a diverse community of transnational actors who
share a stake in any particnlar regulatory outcome”.

gla por organiza¢oes internacionais oferecem um exem-
plo concreto de construcio de uma institucionalidade
internacional por meio de soff /aw, em uma abordagem
tipicamente associada a4 no¢io de governanca global.”’
No campo pragmatico, uma tarefa relevante — objeto
da dltima secdo do artigo — consiste em investigar as
obriga¢des de Direito Internacional que podem servir
de base para uma exigibilidade da ado¢ao de politicas
e praticas de agroecologia, um esfor¢o que necessaria-
mente conduzird ao reconhecimento da centralidade do
direito humano a alimenta¢io adequada.

Nesse sentido, Olivier De Schutter, Relator Especial
das Nacoes Unidas sobre o Direito a Alimentacio, afit-
mou, em 2010, que o problema da fome e das mudangas
climaticas nio seriam resolvidos pela agricultura indus-
trial em largas plantagdes, nem por empresas privadas
que “ndo vao investir tempo e dinheiro em praticas que
ndo podem ser premiadas com patentes e as quais nao
vao abrir mercado para produtos quimicos e sementes
melhoradas”.*” Na ocasido, De Schutter defendeu apoiar
o conhecimento e experimenta¢io de pequenos agricul-
tores em sistemas agroecoldgicos, bem como politicas
publicas, pesquisas e servicos de extensao participativos,
para os quais os Governos e as agéncias financiadoras
possuem um papel chave. Para o relator, os camponeses
teriam a capacidade de “dobrar a producio de alimentos
dentro de dez anos em regides criticas usando métodos
ecologicos”, de forma concomitante a melhoria de sua
renda e do desenvolvimento rural. Comegava, naquela
ocasido, a ser plantada a semente agroecoldgica no sis-
tema das Nacoes Unidas.

HEspecificamente em relagio a FAO, ja foi possivel
destacar o papel fundamental do mandato do agronomo
brasileiro José Graziano da Silva como diretor-geral da
organizacao. Durante sua gestdo, em 2014, a FAO orga-
nizou o Simpésio Internacional sobre Agroecologia para
Seguranca Alimentar e Nutricional, com intensa agenda
de debates, incluindo diferentes setores da sociedade ci-
vil e tratando de aspectos principiologicos, ecologicos,

¥ O uso do termo soff law procura traduzir a auséncia de obrigato-
riedade de instrumentos que compéem o cotidiano da institucion-
alidade internacional. “This terminology is meant to indicate that the instru-
ment or provision in question is not of itself ‘law’, but its importance within
the general framework of international legal development is such that particular
attention requires to be paid to if”. SHAW, Malcolm N. International law.
Cambridge: Cambridge University Press, 2008. p. 117.

0 UNITED NATIONS. Report Submitted by the Special Rapporteur on
the Right to Food, Olivier De Schutter: A/HRC/16/49. 20 dez. 2010.
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cientificos, econémicos e praticos da agroecologia.! O
resultado mais eloquente do simpésio foi a recomenda-
¢ao de inclusio da agroecologia no plano de trabalho
operacional dos objetivos estratégicos da FAO.*

Graziano encerrou o simpoésio afirmando que a
agroecologia estava abrindo uma janela na “catedral
da revolucio verde”, referindo-se aos impressionantes
resultados dos dois dias de apresenta¢des, discussoes e
debates do simpdsio. Pela primeira vez, a FAO conside-
rou, publica e oficialmente, a importancia da agroecolo-
gia como um principio organizativo para programas fu-
turos em seguranca alimentar e nutricional, bem como
uma chave para o desenvolvimento de alternativas glo-
bais para a solucio de temas complexos como a fome, a
pobreza, a producido de alimentos, as mudancas clima-
ticas e a sustentabilidade agticola.”” Marcou-se, assim, a
adocio pela FAO de um novo paradigma para estrutu-
rar os sistemas agroalimentates, tendo a agroecologia

como possibilidade de uma “nova revolucao verde”.*

Nos anos seguintes, a FAO realizou seminarios
nas diferentes regides do planeta para compreender
as demandas e as especificidades locais. O conheci-
mento acumulado, ao longo dos seminarios regionais,
conduziu a realizagdo, em 2018, do Segundo Simpésio
Internacional sobre Agroecologia, cujo relatorio final,
especificamente, reconheceu que o modelo de sistema
agroalimentar com énfase no aumento de produgio, ou
seja, a revolugao verde, era

insustentavel e insuficiente para erradicar a fome e a
pobreza, ou para enfrentar os desafios do esgotamen-
to dos recursos naturais, da degradacao ambiental e da
perda de biodiversidade, bem como a necessidade de se
adaptar as mudancas climaticas.®

' FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Agroecology for food security and nutrition: pro-
ceedings of the FAO International Symposium. Roma: FAO, 2015.

2 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Final report for the International Symposium on
Agroecology for Food Security and Nutrition. Roma: FAO, 2015. p. 19.

¥ GLIESSMAN, Steve; TITTONELL, Pablo. Agroecology for
Food Security and Nutrition. Agroecology and Sustainable Food Systems,
v. 39, p. 131-133, 2015.

“ HOLT-GIMENEZ, Eric; ALTIERI, Miguel A. Agroecology,
food sovereignty, and the new green revolution. Agroecology and Sus-
tainable Food Systems, v. 37, p. 90-102, 2013. DE SCHUTTER, Olivier
De. The new green revolution: how twenty-first-century science can
feed the world. Solutions, 22 fev. 2016. Disponivel em: https://theso-
lutionsjournal.com/the-new-green-revolution-how-twenty-first-
century-science-can-feed-the-world/. Acesso em: 24 maio 2024.

# FOOD AND AGRICULTURE ORGANIZATION OF THE

Entre os produtos da segunda edi¢do do evento,
destacam-se a elabora¢do de um quadro estratégico com
os dez elementos da agroecologia, de indole teorica, e
uma iniciativa de expansao da agroecologia, de natureza
pratica.

No campo teérico, a FAO desenvolveu — ao longo
dos eventos realizados entre 2014 ¢ 2018 — os denomi-
nados “Dez Elementos da Agroecologia”, um quadro
tedrico concebido para servir como guia de transicao
para um sistema agroalimentar sustentavel. Esses ele-
mentos foram aprovados em 2019 na 163" Sessao do
Conselho da FAO.* Os elementos pretendem auxiliar
os Estados a operacionalizar a transicdo agroecologica,
por meio da identificagdo das propriedades da agroeco-
logia, representando um guia voluntario para formula-
dores de politicas publicas e demais agentes envolvidos
no planejamento, na gestao e na avaliacdo da transi¢ao
agroecoldgica.t’

Considerados interligados e interdependentes, os
dez elementos identificados pela FAO sao: (1) diversidade
com diversificagdo das espécies e dos recursos genéti-
cos para garantir seguranca alimentar e nutricional com
preservacao da biodiversidade; (2) cocriagao e compartilha-
mento de conhecimentos com combinacao de conhecimento
tradicional e tecnologia cientifica em processos partici-
pativos; (3) sinergias entre diferentes atores, em multiplos
nfveis, para gerenciar servi¢os ecossistémicos e garan-
tir resiliéncia em um contexto de mudancas climaticas;
(4) eficiéncia para empregar tecnologias que aumentem a
produtividade com redu¢io do uso de recursos natu-
rais; (5) reciclagems para reduzir emissoes e residuos com
diminui¢ao dos custos economicos e ambientais da pro-
dugio; (6) resiliéncia socioecondémica de pessoas, comu-

UNITED NATIONS. 2nd International Symposiun on Agroecology: scal-
ing up agroecology to achieve the Sustainable Development Goals:
chair’s summary. Roma: FAO, 2018. p. 1

% FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. The Ten Elements of Agroecology (CL 163/13
Rer.7). 2019. O Conselho da FAO ¢ o 6rgio permanente composto
por vinte e quatro Estados-membros eleitos pela Conferéncia da
FAO, este o 6rgao maximo que se retine a cada dois anos. De acordo
com a Regra XXIV.1(b) da FAO, o Conselho pode “examinar e fazer
recomendagGes sobre quaisquer assuntos incluidos na ou decor-
rentes da situagdo de alimentacao e agricultura no mundo”. FOOD
AND AGRICULTURE ORGANIZATION OF THE UNITED
NATIONS. General rules of the organization. In: FOOD AND
AGRICULTURE ORGANIZATION OF THE UNITED NA-
TIONS. Basic texts: of the FAO. Roma: FAO, 2017. v. 1.

7 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. The Ten Elements of Agroecology (CL 163/13
Ren1). 2019. § 6.
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nidades e ecossistemas com gerenciamento de riscos e
reducio das vulnerabilidades; (7) valores sociais e humanos
na garantia de autonomia de pessoas e comunidades
para enfrentamento de desigualdades de género, dimi-
nuicio das disparidades intergeracionais e superacio da
pobreza, da fome e da desnutricao; (8) #radigies alimenta-
res ¢ culturais para contribuir com seguranca alimentar e
nutricional e manter a saide de ecossistemas, por meio
de dietas saudaveis, diversificadas e culturalmente apro-
priadas; (9) governanga responsdvel com mecanismos trans-
parentes e inclusivos para criar um ambiente regulatério
favoravel aos produtores e transformar o sistema agroa-
limentar; e (10) economia soliddria e circular para conectar
produtores e consumidores no nivel local de modo a
reduzir externalidades negativas e promover 0 uso mais
eficiente e sustentavel dos recursos naturais.*®

Na pratica, a Iniciativa de Expansao da Agroecologia
consiste em um plano de agiao proposto pela FAO para
coordenar esfor¢os de Estados e organizacGes interna-
cionais na reprodugdo e ampliacio de praticas agroe-
colégicas. Reconhecendo que os exemplos de sucesso
da agroecologia ocorrem nos niveis local e nacional,”
a FAO procurou estabelecer eixos e metas de atuagiao
concretas no sentido de fazer circular o conhecimento
sobre essas praticas e ampliar sua utilizacdo em escala
global. O relatério final do simpédsio de 2018 registra as
acoes centrais para a expansao (scaling np) da agroecolo-
gia: (a) fortalecer o papel de agricultores familiares; (b)
apoiar o compartilhamento de experiéncias e a pesquisa
colaborativa; (c) promover um mercado para os produ-
tos agroecologicos; (d) revisar o quadro regulatério e o
arcabouco juridico; e (e) garantir processos participati-
vos no ambito do territétio.”

O plano de a¢ao detalhado enumera os desafios para
a agroecologia e articula trés eixos de atuagao da FAO no
periodo de uma década (2018-2028). No eixo de conbeci-
mento ¢ inovagdo, a iniciativa pretende apoiar esforcos lo-
cais e nacionais de construgao de solu¢Ges adaptadas as

# FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. The 10 elements of agroecology: guiding the tran-
sition to sustainable food and agricultural systems. Roma: FAO,
2017.

¥ FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Scaling up agroecology initiative: transforming
food and agricultural systems in support of the SGDs. Roma: FAO,
2018. p. 2.

¥ FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. 2nd International Symposiun on Agroecology: scal-
ing up agroecology to achieve the Sustainable Development Goals:
chair’s summary. Roma: FAO, 2018. p. 5-7.

necessidades especificas do contexto; conduzir ativida-
des de capacitagdo e treinamento; auxiliar organizacdes
de produtores de alimentos e pesquisadores; e fomentar
a troca de conhecimento entre paises e regides. No eixo
de processos politicos de transformagio, a iniciativa pretende
auxiliar os Estados no desenvolvimento de politicas de
agroecologia com a participacio de agentes nao estatais;
oferecer assessoria técnica para a transicao agroecologi-
ca; e fomentar mecanismos de cooperacao entre agen-
cias e organiza¢des do sistema das Nagdes Unidas com o
objetivo de apoiar a agroecologia. No eixo de construgdo de
conexdes, a iniciativa propde auxiliar a construgao de redes
de didlogo e intercimbio de conhecimentos em niveis
nacional, regional e internacional; envolver governos,
produtores, consumidores, pesquisadores e sociedade
civil em discussOes e decisdes sobre agroecologia. Em
cada um dos trés eixos, o plano de acdo estabelece metas
concretas a serem alcancadas pela FAO.”!

Os esfor¢os da FAO na promogao da agroecologia
ndo estdo imunes as criticas. Em analise comparada dos
discursos politicos da FAO e da Via Campesina,” Ma-
riana Reinach aponta que “na visao da FAO nio existem
antagonismos de classe”, de modo que “a agroecologia
aparece como produto da neutralidade cientifica ex-
pressa pela unido genérica entre agronomia e ecologia,
fonte, inclusive, de sua legitimidade e autoridade”.”
Embora identifique essa e outras divergéncias no nivel
do discurso politico, a autora reconhece que, no terreno
da pratica politica, a complexidade das rela¢des impde
uma “retroalimentacao dialética e contraditéria, movi-
da por visoes de mundo ao mesmo tempo diferentes e
complementares”.” Tal constatacdo expde uma dimen-

I FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Scaling up agroecology initiative: transforming
food and agricultural systems in support of the SGDs. Roma: FAO,
2018. p. 5-6.

2 A Via Campesina ¢ um movimento de articulagio internacional
de coletivos camponeses e outras organizagdes sociais locais. Nesse
sentido, cf. VIEIRA, Flavia Braga. Lutas camponeses na escala in-
ternacional: um estudo sobre a Via Campesina. Revista NERA, ano
15, n. 20, p. 58-82, jan./jun. 2012.

» REINACH, Mariana Homem de Mello. Controvérsias sobre a dimen-
sdo social da agroecologia: uma comparagio entre os discursos politicos
da FAO e da Via Campesina. Dissertagio (Mestrado) — Programa
de P6s-Graduagio de Ciéncias Sociais em Desenvolvimento, Agri-
cultura e Sociedade, Universidade Federal Rural do Rio de Janeiro,
Rio de Janeiro, 2020. p. 162.

> REINACH, Mariana Homem de Mello. Controvérsias sobre a dimen-
sdo social da agroecologia: uma comparagio entre os discursos politicos
da FAO e da Via Campesina. Dissertagio (Mestrado) — Programa
de P6s-Graduagio de Ciéncias Sociais em Desenvolvimento, Agri-
cultura e Sociedade, Universidade Federal Rural do Rio de Janeiro,
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sao importante da formac¢ao do Direito Internacional:
a contribuicao concreta dos atores nao estatais e, em
particular, dos movimentos sociais na determinagao dos
processos e mecanismos de génese da institucionalidade
internacional.

Os registros do primeiro seminario realizado pela
FAO assinalam a participagao de cerca de quatro cente-
nas de pessoas, sendo 36% provenientes de instituicoes
académicas, 28% dos governos, 25% da sociedade civil,
4% do setor privado, 6% de funcionarios do sistema
das Nagoes Unidas e 1% de outros participantes.” No
segundo simposio, foram mais de sete centenas de pat-
ticipantes, dos quais cerca de metade eram provenientes

>0 Esses registros assinalam

de organizacGes ndo estatais.
uma presenca significativa dos setores da sociedade civil
na construcdo da agenda (agenda setting) da FAO, com
destaque para movimentos sociais ligados aos produ-

tores rurais.

Os documentos resultantes desses eventos refletem
a importancia dessa participacao dos atores nao estatais:
a transicdao para sistemas agroecologicos “deve se fun-
damentar em uma abordagem de baixo para cima”, de
acordo com a manifestagdo do representante do gover-
no francés no primeiro simpédsio;”” o “fortalecimento
da participagdo de organizacGes da sociedade civil” é
necessario para garantir o impacto efetivo e a continui-
dade de normas e politicas agroecoldgicas, de acordo
com as metas estabelecidas no segundo simpdsio;™ a
agroecologia ¢ “fundamentada em processos territoriais
de baixo pra cima”, de acordo com a apresentacio da

Rio de Janeiro, 2020. p. 165.

» FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Final report for the International Symposium on
Agroecology for Food Security and Nutrition. Roma: FAO, 2015. p. 20.

% FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. 2nd International Symposiun on Agroecology: scal-
ing up agroecology to achieve the Sustainable Development Goals:
chair’s summary. Roma: FAO, 2018. p. 1.

7 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Final report for the International Symposium on
Agroecology for Food Security and Nutrition. Roma: FAO, 2015. p. 12,
tradugdo nossa. No original: “[The transition towards agroecological
systems] [...] should be based on a bottom-up approach”.

* FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. 2nd International Symposiun on Agroecology: scal-
ing up agroecology to achieve the Sustainable Development Goals:
chair’s summary. Roma: FAO, 2018. p. 7, tradugao nossa. No origi-
nal: “[Ensuring that laws and policies for agroecology have continu-
ity and real impact by continuing] to strengthen the participation
of civil society organisations, [through participatory democracy, to
ensure that their human rights are fully respected]”.

iniciativa de ampliacio da agroecologia.” Esses exem-
plos reforcam que a construcdo da agenda agroecoldgi-
ca pelas organiza¢bes internacionais — sujeitos de Di-
reito Internacional — parte de um mecanismo bottonr-up
em que os atores nao estatais informam e conformam
as solugdes construidas no nivel global.

Desse modo, os debates sobre transi¢cio agroecolo-
gica representam um exemplo concreto de um meca-
nismo de governanga global, que subverte a logica de
cima para baixo (fgp-down), tradicionalmente associada a
producio da institucionalidade internacional, segundo a
qual os Estados ou as organizagdes internacionais — no
exercicio e no limite das fungdes a elas outorgadas pelos
Estados — tinham centralidade e exclusividade na ela-
boracio de padrdes de comportamento ou determina-
¢ao da agenda de debates. O mecanismo de participagao
de atores nao estatais na elaboracio de instrumentos so-
bre agroecologia nas organiza¢oes internacionais reflete
a esséncia do conceito seminal de Rosenau, segundo o
qual a governanga global envolve

atividades ancoradas em objetivos compartilhados
que podem ou ndo derivar de responsabilidades

prescritas legal e formalmente e que ndo necessatia-

mente dependem de podetes politicos para superar

a resisténcia e alcancar a conformidade.””

No marco da governanca global, os atores nio es-
tatais assumem um protagonismo na elaboracao dos
instrumentos com pretensio normativa ou quase-
-normativa,’’ havendo, em consequéncia, a erosio da
exclusividade do Estado como regulador da ordem in-
ternacional. Benvenisti identifica um processo continuo
de informalizacao da governanca global, de acordo com o
qual a producdo da normatividade se dispersa entre or-
ganizagoes internacionais formais, redes intergoverna-

¥ FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Scaling up agroecology initiative: transforming
food and agricultural systems in support of the SGDs. Roma: FAO,
2018. p. 15, tradugao nossa. No original: “[agroecology] is based on
bottom-up and territorial processes”.

% ROSENAU, James N. Governance, order, and change in world
politics. Iz ROSENAU, James N.; CZEMPIEL, Ernst-Otto. (ed.).
Governance withont government: order and change in world politics.
Cambridge: Cambridge University Press, 1992. p. 1-29. p. 4, tradugio
nossa. No original: “governance refers to activities backed by shared goals that
may or may not derive from legal and formally prescribed responsibilities and
that do not necessarily rely on police powers to overcome defiance and attain
compliance”.

1 Sobre a noc¢io de um sistema quase-normativo como alterna-
tiva tedrica para a ideia mais amplamente difundida de soff Jaw, cf.
PEREZ, Oren. Fuzzy law: theory of quasi-legal systems. Canadian
Journal of Law and Jurisprudence, v. 28, n. 2, p. 343-370, jul. 2015.
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mentais informais, parcerias publico-privadas e arranjos
estritamente privados de estabelecimento de padroes de
comportamento. Esse processo resulta em uma diversifi-
cagdo de reguladores e de modos de regulagao no espaco
publico internacional, suscitando uma série de desafios
sobre legitimidade, democracia e responsabilidade.®*

No caso especifico da agroecologia, é inquestionavel
a necessidade de participacdo de agricultores familiares
e comunidades locais na concep¢io de qualquer instru-
mento de regulacao juridica. Noe e Alroe identificam
duas dificuldades particulares da regulacido do tema: (a)
a regulacio pretendida pode nio conduzir aos resulta-
dos esperados e (b) a regulacio de um aspecto pode
produzir efeitos colaterais imprevisiveis ou indeseja-
dos em outros aspectos. Essas dificuldades decorrem
da complexidade da agroecologia, que exige a articula-
¢do simultanea de conhecimentos bioldgicos, agricolas,
sociais, econdmicos e politicos em diferentes niveis de
constru¢io de normas e politicas publicas.”> O modelo
de governanca global bottom-up, consubstanciado na re-
troalimentaciao entre a FAO e os movimentos sociais, é
uma consequéncia da complexidade inerente a transi¢ao

agroecologica.

Reconhecido o imperativo de participacdo de ato-
res nio estatais nos esforcos de regulacio internacional
da agroecologia, uma questao importante consiste em
determinar os mecanismos da operacionalizagao da go-
vernancga global. No estigio atual, a intensa producio
capitaneada pela FAO compreende, essencialmente,
instrumentos que recomendam padrdes de conduta, es-
tabelecem pardmetros técnicos, estruturam mecanismos
de assessoria ou fomento e, no limite, instituem com-
promissos apenas politicos. Esse panorama se amolda
a noc¢ao de soff law, usada para descrever instrumentos
nio obrigatérios empregados no Direito Internacio-
nal.* Ou seja, ndo hd obrigacoes internacionais assumi-
das pelos Estados.

2 BENVENISTI, Eyal. The law of global governance. Leiden: Bill,
2014.

% NOE, E. B; ALROE, H. F. Regulation of agroecosystems: a so-
cial systems analysis of agroecology and law. I: MONTEDURO,
Massimo; BUONGIORNO, Pierangelo; DI BENEDETTO, Save-
rio; ISONI, Alessandro. (ed.). Law and agroecology: a transdisciplinary
dialogue. Berlin: Springer, 2015. p. 31-46.

R possivel afirmar que soft law “consists of written instruments
that politically, but not legally bind the signatories in situations where
countries want to co-operate but to retain freedom of action, and
as such constitutes an uncomfortable, ill-defined and highly con-
troversial ‘plan B’ where traditional sources of public international
law fail”. DASSER, Felix. “Soft law” in international commercial

O processo de diversificagdo dos modos de regu-
lagdo na governanca global leva a emergéncia de uma
oposi¢do entre os instrumentos de soff /aw e as normas
de hard law.> Estas sdo as normas obrigatdrias no Direi-
to Internacional, pactuadas em tratados ou decorrentes
do costume internacional; aqueles sdo, por sua vez, des-
tituidos do atributo de obrigatoriedade pela falta de pre-

% Em outros termos,

cisio, de obrigacdao ou de sancio.
os instrumentos de soff /aw apresentam deficiéncias em
relacio a, pelo menos, uma das trés dimensoes da legali-
dade internacional propostas pela doutrina: a dimensio
de obrigagio, que determina se um compromisso é juri-
dicamente vinculante; a dimensao de precisao, que deter-
mina se um compromisso ¢ claro ao estabelecer o com-
portamento esperado dos destinatarios; ou a dimensao
da delegacio, que determina se um compromisso pode

ser interpretado, exigido ou executado por terceiros.”’

O emprego de soff law na governanca global pode
ser compreendido como uma estratégia alternativa aos
mecanismos tradicionais do Direito Internacional por
“ser mais facil de alcancar, fornecer estratégias para li-
dar com a incerteza, interferir menos sobre a sobera-
nia e facilitar compromissos entre atores diferentes”.®
Entretanto, o conceito de soff law é objeto de profundo
dissenso doutrinario sobre seu status no Direito Inter-
nacional. Em grande medida, as criticas decorrem da
concepc¢io de soff law apenas como normas lato sensu —
politicas, morais ou técnicas — absolutamente despro-
vidas de efeitos juridicos.”

arbitration. Recueil des cours de I’Académie de 1.a Haye, v. 402, p. 426-
427,2019.

® MARX, Axel; WOUTERS, Jan. Global governance. Cheltenham:
Edward Elgar, 2018.

% A trilogia de deficiéncias da soft law é proposta por THIBIERGE,
Catherine. Le droit souple: réflexion sur les textures du droit. Revue
trimestrielle de droit civil, p. 599-628, 2003. Para a autora, a soft law ¢é
um “droit flou (sans précision), doux (sans obligation) et mou (sans
sanction)”.

7 ABBOTT, Kenneth W.,; KEOHANE, Robert O.; MORAVCSIK,
Andrew; SLAUGHTER, Anne-Marie; SNIDAL, Duncan. The con-
cept of legalization. International Organization, v. 54, n. 3, p. 401-419,
2000. De acordo com os autores: “Obligation implies that the in-
ternational actors are legally bound by a certain provision; precision
requires unambiguity with respect to the conduct to follow; and del-
egation means that the implementation, interpretation, application
of the rules, and conflict resolution were entrusted to third parties”.
% ABBOTT, Kenneth W,; SNIDAL, Duncan. Hard and soft law
in international governance. International Organization, v. 54, n. 3, p.
421-456, 2000.

% BLUTMAN, Laszl6. In the trap of a legal metaphor: interna-
tional soft law. International and Comparative Iaw Quarterly, v. 59, n. 3,
p. 605-624, jul. 2010. WEIL, Prosper. Towards relative normativity
in international law?. Awmerican Journal of International Law, v. 77, n.
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Outra possibilidade teérica consiste, no entanto, em
compreender que “embora soff law seja definido primor-
dialmente em oposi¢ao a bard law, sua semelhanga com
hard law o torna diferente da situacio de auséncia de
norma (non-law)”.”" Duas razdes explicam essa seme-
lhanca: a formalizagao e a destinacio a produzir efeitos.
Em primeiro lugar, os instrumentos de soff /aw usados
na construcio da institucionalidade internacional sao,
em regra, escritos; os codigos de conduta, as recomen-
dagbes de 6rgaos, os parametros técnicos, as declara-
¢des em cupulas internacionais diferem, assim, de meras
declaragbes ou praticas de grupos sociais ou politicos.
Em segundo lugar, soff /aw é produzida com a intengao
de que produza efeitos sobre os atores internacionais,
ainda que esses efeitos nido possam ser juridicamente
exigidos.”! Nessa linha de argumento, outros autores
sustentam que, mais do que uma simples destinagao
para a producio de efeitos, existiria uma efetiva produ-
¢io desses efeitos sobre o comportamento dos atores
internacionais, reveladora de algum grau de normativi-
dade do soft lan.”

Nao haveria, portanto, qualquer demérito no fato de
que o tema da agroecologia tenha se baseado em soff law
produzida por organizacdes internacionais. Mais do que
um potencial de producao de efeitos, as teorias mais pro-
gressistas da governanca global admitem a existéncia de
diferentes graus de normatividade na complexa insti-
tucionalidade internacional marcada por uma intensiva

3, p. 413-422, jul. 1983. THURER, Daniel. Soft law: norms in the
twilight between law and politics. Iz: THURER, Daniel. International
law as progress and prospect. Zurich: Dike, 2009. p. 159-178.

" TERPAN, Fabien. The definition of soft law. Iz ELIANTONIO,
Mariolina; KORKEA-AHO, Emilia; MORTH, Ulrika (ed.). Research
handbook on soft law. Cheltenham: Edward Elgar, 2023. p. 43-55. p. 46,
tradugdo nossa. No original: “While soft law is first and foremost defined
in opposition to hard law, resemblance with hard law is what makes soft law
differ from non-law”.

T 'TERPAN, Fabien. The definition of soft law. In: ELIANTO-
NIO, Mariolina; KORKEA-AHO, Emilia; MORTH, Ulrika (ed.).
Research handbook on soft law. Cheltenham: Edward Elgar, 2023. p.
43-55.

> BORGES, Daniel Damisio, ROMERO, Thiago Giovani;
PAULA, Ana Cristina Alves de. O soff /aw de Direito Internacional
e a Concretizacdo dos Direitos Sociais: breves notas sobte as reco-
mendagoes da OMC e as decisdées do Supremo Tribunal Federal
sobre a pandemia. Revista de Direito Internacional, v. 20, n. 3, p. 241-
252, 2023. GUZMAN, Andrew T.; MEYER, Timothy L. Interna-
tional soft law. Journal of 1.egal Analysis, v. 2, n. 1, p. 171-225, 2010.
No mesmo sentido, o relatério de estudos do Conseil d’Etat francés
reconheceu, ha mais de uma década, que “/a principale force potentielle
du droit souple est son effiectivité’. CONSEIL D’ETAT. Le droit souple.
Paris: Conseil d’Etat, 2013. p. 190.

participacio de atores ndo estatais.” De todo modo, a
urgéncia da transicdo agroecoldgica talvez nio se possa
contentar com a percep¢ao de que o soff law — com
seu grau reduzido de normatividade em comparagao
com as obrigacoes internacionais decorrentes do hard
law — representa mera antecipacio de uma legalidade
posterior.” Nesse caso, impoe-se uma segunda ordem
de reflexdes sobre as obrigacdes de Diteito Internacio-
nal que podem imediatamente servir de base para exigir
dos Estados a transicao agroecologica, uma vez que a
crise ambiental é urgente e que o modelo estabelecido
pela revolugao verde continua fortemente enraizado nas
politicas publicas e nas praticas agricolas dos paises.

4 Direito a alimentacao adequada
como alicerce juridico da transicao
agroecologica

Embora a alimentacdo seja uma necessidade biol6-
gica fundamental para a sobrevivéncia humana, com a
morte ocorrendo na sua auséncia, o reconhecimento da
alimentacio como um direito humano declarado é re-
cente na histéria juridica. Talvez esse fato ocorra pelo
aumento da fome no mundo e pela comoditizagao dos
alimentos em uma sociedade cada vez mais urbanizada
e desigual.

De fato, a revolu¢io verde, propugnada pela FAO
no século passado como meio de superagao da fome,
levou a produgio agricola a um patamar nunca visto;”

3 “Le droit souple serait fait de regles de texture différente et il fa-
udrait reconnaitre que ce sont des régles aux caractéristiques distinc-
tes de celles auxquelles on est habitué”. THIBIERGE, Catherine. Le
droit souple: réflexion sur les textures du droit. Revue trimestrielle de
droit civil, p. 599-628, 2003. p. 621. “Between [the| extremes, where
most international legalization lies, actors combine and invoke vary-
ing degrees of obligation, precision, and delegation to create subtle
blends of politics and law”. ABBOTT, Kenneth W.; KEOHANE,
Robert O.; MORAVCSIK, Andrew; SLAUGHTER, Anne-Marie;
SNIDAL, Duncan. The concept of legalization. International Organi-
zation, v. 54, n. 3, p. 401-419, 2000. p. 419.

™ Dupuy afirma que o soft law estd em um estigio de transicio,
que “anticipate the legality of tomorrow”. DUPUY, René-Jean. De-
claratory law and programmatory law: from revolutionary custom
to “soft law”. In: AKKERMAN, Robert J.; VAN KRIEKEN, Peter;
PANNENBORG, Chatles (ed.). Declaration on principles: a quest for
universal peace. Alphen aan den Rijn: Sijthoff, 1977. p. 254.

> Os dados da FAO deixam evidente o aumento notorio: o indice
de producio bruta mundial aumentou de 28,75 em 1961 para 114,07
em 2023, considerando toda a produgio agricola. FOOD AND AG-
RICULTURE ORGANIZATION OF THE UNITED NATIONS.
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contudo, essa politica ndo acabou com a fome no mun-
do. Isso ocorreu porque a modernizagdo das praticas
produtivas no campo, privilegiou monoculturas de
graos e de poucos alimentos, além de ter priorizado um
modelo agricola caro, baseado em sementes produzidas
em laboratérios e produtos quimicos ambientalmente
agressivos. Esse modelo modificou a estrutura agraria e
a diversidade genética existentes até entdo. Além disso,
nao foi garantido o acesso aos alimentos produzidos,
tampouco houve um debate sobre o que e como produ-
zir. Assim, vive-se a contradicio trazida pela chegada do
capitalismo ao campo: recordes de producdo de graos,
aumento da fome e perda da agrobiodiversidade. E nes-
se contexto que surgem novas lutas, praticas, conheci-
mentos e direitos.

O primeiro deles é o direito a alimentac¢do adequada.
O protagonismo mais recente da FAO, em matéria de
agroecologia, foi antecedido, no ambito do sistema das
Nagoes Unidas, por um longo esforco dos 6rgaos de
prote¢ao de direitos humanos de aprofundamento do
direito a alimentacdo, incluido no Artigo 25 da Decla-
ra¢do Universal dos Ditreitos Humanos (DUDH),” que
cuida do padrio de vida adequado. E importante recor-
dar, a esse respeito, que a DUDH foi adotada na forma
de resolucao da Assembleia Geral das Nagoes Unidas,
de modo que nio possui per se carter obrigatério.”’

No entanto, ainda que se possa considerar que,
como tal, a DUDH teria tio somente um carater de soff
law sobre a matéria, servindo de diretriz para orientar
a atuacdo futura dos Hstados, encontra-se na doutrina
um esforco de atribuir obrigatoriedade ao conteddo
da DUDH. Nesse sentido, é possivel considerar, em
primeiro lugar, que a DUDH representa a interpreta-
¢ao auténtica do termo “direitos humanos” enunciado

FEAOStat: producton indices. ¢2025. Disponivel em: https://www.
fao.org/faostat/en/#data/QI. Acesso em: 20 fev. 2025.

" Fo que se extrai do paragrafo 1° do artigo 25 da Declaragao:
“todo ser humano tem direito a um padrao de vida capaz de as-
segurar a si ¢ a sua familia satde, bem-estar, inclusive alimentacao,
vestuario, habita¢do, cuidados médicos e os servicos sociais indis-
pensaveis e direito a seguranca em caso de desemprego, doenca
invalidez, viuvez, velhice ou outros casos de perda dos meios de
subsisténcia em circunstancias fora de seu controle”. UNITED
NATIONS. General Assembly. Universal Declaration of Human Rights.
Resolution n. 217(II)-A. 1948. Disponivel em: https://undocs.
org/A/RES/217(II). Acesso em: 27 maio 2024.

7 Nos termos do artigo 10 da Carta das Nag¢des Unidas, a As-
sembleia Geral pode apenas formular recomendag¢ées aos Estados-
membros. BRASIL. Decreto n® 19.841, de 22 de outubro de 1945.
Didrio Oficial da Repiiblica: Rio de Janeiro, R], p. 17097, 5 nov. 1945.

no texto obrigatorio da Carta das Nacoes Unidas. Em
segundo lugar, é possivel entender que o conteddo da
DUDH representa uma afirmacao do costume interna-
cional obrigatério no Direito Internacional.”

De todo modo, o direito a alimentacio adequada
integra as obrigacOes internacionais assumidas pelos
Estados no Artigo 11 do Pacto Internacional dos Di-
reitos Econdémicos, Sociais e Culturais (PIDESC), com
inquestionavel valor de obrigacdo assumida pelos Es-
tados. Enquanto o primeiro paragrafo do dispositivo
enuncia a alimentacio como elemento essencial do di-
reito a um nivel de vida adequado, o segundo paragrafo
contempla, entre outros aspectos, a luta contra a fome, a
melhoria de métodos de produgio, e o aperfeicoamen-
to dos regimes agrarios para assegurar utilizacdo eficaz
dos recursos naturais.” O conteido normativo da obri-
gacdo instituida pelo dispositivo foi precisado, em rela-
¢io ao direito a alimentacdo adequada, na interpretacio
auténtica do tratado adotada pelo Comité de Direitos
Econdmicos, Sociais e Culturais (CDESC).*” Em seu
Comentario Geral n.° 12, adotado em 1999, o CDESC
afirma que esse direito significa que toda pessoa deve
ter acesso regular a alimentos adequados ou a meios
para sua obtenc¢do.” O direito a alimentacdo adequada
¢, portanto, uma obrigacio exigfvel internacionalmente
dos Estados, em que pese a natureza de prestagdo po-

® No entendimento de Ramos, parte da DUDH pode ser conside-
rara espelho do costume internacional. Sobre o debate, cf. RAMOS,
André de Carvalho. Teoria geral dos direitos humanos na ordem internac-
tonal. 5. ed. Sio Paulo: Saraiva, 2015. p. 64.

™ De acotdo com o dispositivo, os Estados “reconhecem o direito
de toda pessoa a um nivel de vida adequado para si préprio e sua
familia, inclusive a alimentacdo, vestimenta e moradia adequadas,
assim como a uma melhoria continua de suas condi¢des de vida”.
Também se reconhece “o direito fundamental de toda pessoa de es-
tar protegida contra a fome” e se estabelece o compromisso de ado-
tar medidas para “melhorar os métodos de produgio, conservagio
e distribuicao de géneros alimenticios pela plena utilizagao dos con-
hecimentos técnicos e cientificos, pela difusio de principios de edu-
cacdo nutricional e pelo aperfeicoamento ou reforma dos regimes
agrarios, de maneira que se assegurem a exploracao e a utilizacdo
mais eficazes dos recursos naturais” e para “assegurar uma repar-
ticdo equitativa dos recursos alimenticios mundiais”. BRASIL. De-
creto n° 591, de 06 de julho de 1992. Didrio Oficial da Unido: Brasilia,
DF, ano 130, n. 128, p. 8713, 7 jul. 1992.

% ULFSTEIN, Geir. Law-making by human rights treaty bodies.
In: LIIVOJA, Rain; PETMAN, Jarna (ed.). International 1.aw-Making.
London: Routledge, 2013.

8 De acordo com o comentatio, “the right to adequate food is realized
when every man, woman and child, alone or in community with others, bas physi-
cal and economic access at all times to adequate food or means for its procure-
ment’. UNITED NATIONS. Committee on Economic, Social and
Cultural Rights. General comment no 12: the right to adequate food (art.
11 of the covenant). 12 maio 1999. § 6.
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sitiva que caracteriza os direitos econémicos, sociais e
culturais.®

Na sequéncia da interpretaciao conferida ao tratado
pelo CDESC, a Comissao de Direitos Humanos, que ja
se debrucava sobre o tema desde 1997,% resolveu insti-
tuir, no ano 2000, uma relatoria especial em matéria de
direito a alimentacio.** Em todos os anos entre 1997 e
2005, a Comissao de Direitos Humanos aprovou reso-
lucées sobre o tema. Em 2007, o Conselho de Direitos
Humanos, 6rgao que sucedeu a Comissao de Direitos
Humanos depois de sua dissolugao em 2000, reafirmou
e expandiu o escopo da relatoria especial.*® Do mesmo
modo, o Conselho de Direitos Humanos passou a tra-
tar recorrentemente do direito a alimentacio em suas

resolucoes.

O avanco do sistema de prote¢do de direitos huma-
nos das NagGes Unidas em direcdo a agroecologia se
deu precisamente — como anteriormente se comentou
— na esfera da relatoria especial em matéria de direi-
to a alimentacdo. De autoria de Olivier De Schutter, o
relatério anual apresentado ao Conselho de Direitos
Humanos, em 2010, concluiu que “como parte de sua
obrigacao de dedicar o maximo de seus recursos dis-

8Os direitos sociais “sio considerados diteitos de prestagio, por
exigitem do Estado uma atuacio positiva e a aplicagio de verbas
orcamentarias para sua concretizacdo”. AUAD, Denise. Os direitos
sociais na Constituicio de Weimar como paradigma do modelo de
protecido social da atual Constituicio Federal brasileira. Revista da
Faculdade de Direito da Universidade de Sao Panlo, v. 103, p. 337-355,
jan./dez. 2008. p. 342. Em contrapartida, portanto, a linguagem dos
tratados tende a priorizar uma obrigacdo de meio em detrimento
de uma obrigacao de resultado. Nesse particular, o Artigo 2° do PI-
DESC estabelece que os Estados devem “adotar medidas, tanto por
esforco proprio como pela assisténcia e cooperagio internacionais,
principalmente nos planos econdmico e técnico, até o mdiximo de sens
recursos disponiveis, que visem a assegurar, progressivamente, pot todos os
meios apropriados, o pleno exercicio dos direitos”.

% O tema do diteito a alimentagio passou a integrar a agenda da
Comissao de Direitos Humanos em 1997, apds a realizacio da
Capula Mundial de Alimenta¢io em 1996, especialmente devido aos
debates sobre seguranca alimentar e nutricional. Sobre os impac-
tos da Cupula, cf. MALUEF, Renato S. Seguranga alimentar e fome
no Brasil: 10 anos da Cupula Mundial de Alimentagao. Rio de Ja-
neiro: CERESAN, 2006. Disponivel em: https://ceresan.net.br/
wp-content/uploads/2016/docs/relatoriotecnico2.pdf. Acesso em:
27 maio 2024. O primeiro documento da Comissao de Direitos Hu-
manos sobre o direito a alimentagio ¢ a Resolugio 1997/8, em que
a Comissao, entre outros aspectos, convidou o CDESC a considerar
o tema com mais aten¢io. UNITED NATIONS. Commission on
Human Rights. The Right to Food: Resolution 1997/8. 3 abr. 1997.

# UNITED NATIONS. Commission on Human Rights. The Right
to Food: Resolution 2000/10. 17 abr. 2000.

% UNITED NATIONS. Mandate of the Special Rapportenr on the Right
to Food: Human Rights Council Resolution 6/2. 27 set. 2007.

poniveis a realizacdo progressiva do direito a alimenta-
cdo, os Estados devem implementar politicas publicas
que apoiem a adogio de praticas agroecologicas”.* Em
2014, no relatério que marcou o encerramento de seu
mandato, o relator incluiu a agroecologia entre as prin-
cipais recomendagdes aos Estados no periodo de sua
atuacio (2008-2013). Em particular, o relator afirmou
que a agroecologia é fundamental para melhorar a re-
siliéncia e a sustentabilidade dos sistemas alimentares.®’
O trabalho de De Schutter foi fundamental para que o
tema da agroecologia passasse a compor o arcabougo
dos 6rgios de protecao do sistema das Nagdes Unidas,
tendo recebido variadas mengdes nos relatérios poste-
riores.

Em 2015, tratando da perspectiva de género no di-
reito a alimentacio, a relatora Hilal Elver concluiu que
a agroecologia oferecia os meios para que agricultoras
possam se adaptar as mudancas climaticas e participar
com mais autonomia nas comunidades.” No mesmo
ano, em relatério submetido a Assembleia Geral das
Nagoes Unidas, a agroecologia foi apresentada como
alternativa a agricultura industrial, tendo a relatora con-
cluido pela necessidade de incentivar uma mudangca sig-
nificativa para a agroecologia, que “apoie 0 movimento
de alimentos locais, proteja os pequenos agricultores,
empodere as mulheres, respeite a democracia alimentar,
mantenha a sustentabilidade ambiental e facilite uma
dieta saudavel”.¥ Em 2016, a agroecologia foi nova-
mente mencionada como mecanismo para garantia de

nutricio e saude para as pessoas.”

No ano seguinte, ou-
tro relatério reafirmou a recomendag¢ao de promover a
agroecologia, concluindo que ela previne a exposi¢iao
a pesticidas toxicos e auxilia a melhorar a qualidade
do ar, do solo e das 4guas.” Em 2019, ao refletit so-
bre o direito a alimentagdo no ambito dos Objetivos

do Desenvolvimento Sustentavel (ODS), a relatora in-

% UNITED NATIONS. Report Submitted by the Special Rapporteur on
the Right to Food, Olivier De Schutter: A/JHRC/16/49. 20 dez. 2010. §
44,

¥ UNITED NATIONS. Final Report: the transformative potential
of the right to food: Report of the Special Rapporteur on the Right
to Food, Olivier De Schutter, A/HRC/25/57. 24 jan. 2014. § 16-17.
% UNITED NATIONS. Report of the Special Rapportenr on the Right
to Food: integrating a gender perspective in the right to food, A/
HRC/31/51. 29 dez. 2015. § 74.

% UNITED NATIONS. Interin Report of the Special Rapportenr on the
Right to Food: A/70/287. 5 ago. 2015. § 87.

% UNITED NATIONS. Interin Report of the Special Rapportenr on the
Right to Food: A/71/282. 3 ago. 2016. § 99.h.

' UNITED NATIONS. Report of the Special Rapportenr on the Right to
Food: A/HRC/34/48. 24 jan. 2017. § 100.
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sistiu na recomendac¢ido de que os Estados criem um
ambiente seguro, inclusivo e livte de pobreza para os
pequenos produtores por meio de maiores investimen-
tos em agroecologia.”” Em seu ultimo relatério, no ano
de 2020, a relatora ressaltou os beneficios da agroeco-
logia, enfatizando a necessidade de investimentos em

transi¢cdo agroecologica.”

O interesse na promogao da agroecologia se man-
tém no atual mandato da relatoria especial. Ja em seu
primeiro relatério em 2020, Michael Fakhri defendeu
a promog¢ao de uma “agronomia da dignidade” anco-
rada em praticas agroecoldgicas.” Nos relatérios sobre
recuperacdo pos-pandémica, sistemas alimentares e di-
reitos humanos, e direitos de agricultores, produzidos
entre 2021 e 2022, o atual relator tem recorrentemente
defendido a transi¢ao agroecoldgica. Em um dos docu-
mentos mais recentes, o relator conclui que a agroeco-
logia comprovadamente permite a efetivagdao do direito
2 alimentacao.”

HEsse trabalho constante de reafirmacio da agroeco-
logia como meio de garantia do direito a alimenta¢io
adequada tem produzido efeitos mais amplos na Or-
ganizacao das Nagdes Unidas. Em todas as sessoes da
Assembleia Geral desde 2001, os membros das Nacoes
Unidas aprovam uma resolucdo sobre direito a alimen-
tagio.” Entretanto, apenas na 70* sessdo, ocorrida em
2015, o texto da resolugdo passou a mencionar agroe-
cologia no preambulo para ressaltar que a erradicagio

%2 UNITED NATIONS. Interim Report of the Special Rapportenr on the
Right to Food: A/74/164. 15 jul. 2019. 76.j.

% De acordo com o resumo da relatora: “agroecology avoids the use of
dangerons biochemicals and pesticides, supports the local food movement; pro-
tects smallbolder farmers, including women, and small fisheries; respects human
rights; enbances food democracy, traditional knowledge and culture; maintains
environmental Sustainability; and helps to facilitate a healthy dief’. UNITED
NATIONS. General Assembly. Critical Perspectives on Food Systems,
Food Crises and the Future of the Right to Food: Report of the Special
Rapporteur on the right to food, A/HRC/43/44. 21 jan. 2020. § 84.
% UNITED NATIONS. The Right to Food in the Context of Interna-
tional Trade Iaw and Policy: Interim Report of the Special Rapporteur
on the Right to Food, A/75/219. 22 jul. 2020. § 48-52.

% UNITED NATIONS. Right to Food for Food System Recovery and
Transformation: Interim Report of the Special Rapporteur on the
Right to Food, Michael Fakhri, A/78/202. 18 jul. 2023. § 88. No
mesmo documento, o relator assinala que agroecologia “is a term
that is given a _formal definition through democratic and inclusive Governance
processes”.

% Nesse sentido, cf. as seguintes resolugdes da Assembleia Geral
das Nacoes Unidas: 56/155, 57/226, 58/186, 59/202, 60/165,
61/163,62/164,63/187, 64/159, 65/220, 66/158, 67/174, 68/177,
69/174,70/154,71/191,72/173,73/171, 74/149, 75/179, 76/166,
77/217 ¢ 78/198.

da fome e da pobreza depende, znter alia, da promog¢ao
de investimentos em programas, praticas e politicas de
ampliagao da abordagem agroecoldgica. Esse texto se
mantém na resolucao aprovada na 78" sessio, ocorrida
em 2023.

Por outro lado, desde a 63* sessao em 2008, os mem-
bros das Nagoes Unidas aprovam uma resolucao da As-
sembleia Geral sobre desenvolvimento da agricultura e
seguranca alimentar e nutricional.” Nessas resolucoes,
os Estados — agora na parte operativa do documento
— reconhecem a necessidade de aumentar a resiliéncia
e a sustentabilidade da producio agricola e alimenticia
em um contexto de mudangas climaticas e, em razao
disso, encorajam os esfor¢os, em todos os niveis, para
apoiar praticas agricolas sensiveis ao clima. Na resolu-
¢ao adotada na 73" sessdo de 2018, pela primeira vez,
o dispositivo passou a mencionar a agroecologia como
uma dessas praticas agricolas.” Na resolucio aprovada
na 78" sessao da Assembleia Geral em 2023, a mencio a

agroecologia permanece.

Paralelamente ao reconhecimento do direito a ali-
mentacdo adequada, surge o conceito de seguranca
alimentar e, mais tarde, seu desenvolvimento para se-
guranca alimentar ¢ nutricional (SAN). Segundo Roberto
Grassi Neto, o conceito surge na Reunido de Capula
Mundial de Alimentacido, ocorrida em 1974 e assim co-
locado: “disponibilidade, em todos os momentos, de
reservas mundiais adequadas de alimentos basicos para
sustentar a expansao constante do consumo de alimen-
tos e para compensar as flutuagdes na producio e nos
precos”.” Deste inicio em 1974, o debate prossegue
com inser¢cdes do conceito em diversos documentos
internacionais, que superam uma concep¢ao individual
e meramente formal do acesso a0s alimentos, de modo
a ter atencdo aos vulneraveis economica ou geografica-
mente; a qualidade do alimento, que deve ter nutrientes
que assegurem uma vida saudavel; e, ainda, a necessi-
dade de que o alimento seja culturalmente adequado,
refletindo tanto a diversidade genética quanto o padriao
alimentar de cada lugar. Destaca-se, ainda, a ideia de

7 Nesse sentido, cf. as seguintes resolugdes da Assembleia Geral
das Nacoes Unidas: 63/235, 64/224, 65/178, 66/220, 67/228,
68/233,69/240,70/223,71/245,72/238,73/253, 74/242, 75/235,
76/222,77/186 ¢ 78/168.

% UNITED NATIONS. General Assembly. Resolution adopted by
the General Assembly on 20 December 2018: Agriculture development,
Jfood security and nutrition [Resolution 73/253]. 20 dez. 2008. § 15.

% GRASSI NETO, Roberto. Seguranca alimentar: da produgio
agraria a prote¢do do consumidor. Sdo Paulo: Saraiva, 2017. p. 61.
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sustentabilidade no que se refere a produgao, ao consu-
mo, a sanidade (padrdes de higiene) e a seguranca (nao

contaminacio) dos alimentos.'”

Esses desenvolvimentos revelam, no nivel pratico,
que o tema da agroecologia ¢ representativo do com-
plexo processo de densificagio normativa do Direito
Internacional. Em primeiro lugar, evidencia-se o meca-
nismo pelo qual um tema inicialmente explorado por
relatores especiais — que atuam na capacidade pessoal
de especialistas em direitos humanos — passa a com-
por a agenda permanente de um 6rgao do sistema de
protecio de direitos humanos — o Conselho de Direitos
Humanos — e, com a recorréncia do debate, chega as
resolugdes da Assembleia Geral, principal 6rgao delibe-
rativo das Nag¢des Unidas, que representa a expressao
formal da opinidao de seus Estados-membros. Em se-
gundo lugar, hd de se reconhecer o potencial de que (a)
a produgio intelectual dos 6rgaos das Nacoes Unidas e
(b) a reproducio constante de um juizo politico-juridico
dos Estados-membros na Assembleia Geral modifique
os contornos da obrigacdo juridica genericamente esta-
belecida em um tratado. E dizer: ao exigir de um Estado
o cumprimento da obrigacdo internacional assumida,
por exemplo, no Artigo 11 do PIDESC, deve-se con-
siderar o conjunto de manifestagdes posteriores da or-
ganizagdo internacional e dos Estados que a compoem.
E, apenas assim, possivel encontrar um alicerce juridico
para a exigibilidade da transicdo agroecoldgica no di-
reito humano a alimentacdo adequada e na seguranca
alimentar e nutricional.

Com o reconhecimento desses direitos no ambito
internacional, espera-se a sua incorpora¢ao nos orde-
namentos juridicos internos. No caso do Brasil, foram
organizadas conferéncias nacionais que influenciaram
a elaboracdo da Lei de Seguranca Alimentar (Lei n°
11.346/20006), que ctia o Sistema Nacional de Segu-
ranca Alimentar e Nutricional (SISAN), estabelecendo
principios, diretrizes, conceitos e organizac¢ao do siste-
ma. O Artigo 2° da norma claramente estabelece que
“a alimentacdo adequada ¢é direito fundamental do ser
humano, inerente a dignidade da pessoa humana e in-
dispensavel a realizagdo dos direitos consagrados na
Constituicao Federal” e atribui precipuamente ao Poder
Publico o dever de instituir politicas e agdes necessarias

10 GRASSI NETO, Robetto. Seguranca alimentar. da produgio
agriria a proteciao do consumidor. Sio Paulo: Saraiva, 2017. p. 68.
g prote¢ P

a promogao e a garantia da seguranca alimentar e nutri-
cional da populagio.'”

Em seu Artigo 3° a Lei de Seguranca Alimentar
também expde o conceito juridico de seguranca ali-
mentar e nutricional: “realizacio do direito de todos ao
acesso regular e permanente a alimentos de qualidade,
em quantidade suficiente, sem comprometer 0 acesso a
outras necessidades essenciais”, acrescentando que esse
acesso deve se fundamentar em “praticas alimentares
promotoras de saude que respeitem a diversidade cultu-
ral e que sejam ambiental, cultural, econémica e social-

mente sustentaveis”.!*

Na estrutura do SISAN, estd prevista a Conferén-
cia Nacional de Seguranga Alimentar e Nutricional, o
Conselho Nacional de Seguranca Alimentar (CON-
SEA), 6rgao de assessoramento imediato ao Presidente

3 ¢ a Camara

da Republica, recentemente reinstalado,'’
Interministerial de Seguranca Alimentar e Nutricional.
Desde sua instalagcao, em 2007, o SISAN atua na pro-
mocao de pautas importantes e influencia a elaboragiao
de politicas publicas de combate a fome, de insercao da
producio da agricultura familiar na alimentagao publica,

de informacao sobre alimentos, entre outros temas.

E sobre a influéncia da II Conferéncia Nacional de
Seguranca Alimentar e Nutricional, segundo Ribas,'™
que o direito a alimentacdo adequada foi estabelecido
constitucionalmente no pafs, por meio da Emenda a
Constituicio n® 64/2010, inserindo-se como direito so-
cial e, nessa medida, entrando para o rol dos direitos
fundamentais. Ainda que o rol dos direitos elencados

no Artigo 6° da Constitui¢do seja meramente exempli-

O dispositivo detalha que: “§ 1° A adocdo dessas politicas ¢
acoes deverd levar em conta as dimensdes ambientais, culturais,
econdmicas, regionais e sociais. § 2° i dever do poder publico res-
peitar, proteger, promover, prover, informar, monitorar, fiscalizar e
avaliar a realiza¢do do direito humano a alimentacao adequada, bem
como garantir os mecanismos para sua exigibilidade”. BRASIL. Lei
n°® 11.346, de 15 de setembro de 2006. Didrio Oficial da Unido: Bra-
silia, DF, p. 1, 18 set. 2006.

12 BRASIL. Lei n® 11.346, de 15 de setembro de 2006. Didrio Oficial
da Unido: Brasilia, DF, p. 1, 18 set. 2006.

1% Em 2023, o CONSEA - instituido originalmente em 2007 —
passou por modificagbes nas competéncias, na composi¢io e no
funcionamento. BRASIL. Decreto n® 11.421, de 28 de fevereiro de
2023. Didrio Oficial da Unido: secao 1, Brasilia, DE, n. 41, p. 3, 01 mar.
2023.

1 RIBAS, Leonardo Felipe de Oliveira. O diteito humano 4 ali-
mentag¢ao adequada, saudavel e sustentavel no ordenamento juridico
brasileiro. Iz SCHNEIDER, Olivia Maria Ferreira (org,). Seguranca
alimentar e nutricional: tecendo a rede de saberes. Petrépolis: De Petrus

et Alii, 2012. p. 89.
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ficativo, é considerada uma vitéria a inser¢do expressa
de tal direito, pois além da visibilidade, e da 6bvia forca
normativa da Constituiciao, o conceito enfrenta a con-
cepcao de alimento como commmodities € avanga para um
cenario mais democratico e plural no campo.

Tal direito “é compreendido em duas dimensoes:
estar livre da fome e da desnutricio e ter acesso a uma

alimentacdo adequada”.'”

Assim, por um lado, a ali-
mentacio se estabelece como direito na medida em que
¢ essencial a prépria manutenc¢ao e reproducao da vida,
garantindo a dignidade da pessoa humana, fundamento
da republica brasileira. E, por outro lado, a ideia de ali-
mentacao adequada sugere um conjunto de conceitos
cujo objetivo final ¢ a promoc¢iao da sadde integral de

todos e todas.

Em 2010, o Decreto n°® 7.272/2010 regulamentou a
Lei n°® 11.346/2006, instituindo a Politica Nacional de
Seguranga Alimentar e Nutricional e estabelecendo os
pardmetros para a elaboracio do Plano Nacional de Se-
guranca Alimentar e Nutricional, além de prever meios
de planejamento e participagdao na politica de todos os
entes federativos. E, sem duvida, uma vitéria da socie-
dade civil, embora seja preciso reconhecer que somente
a norma nao ¢ suficiente para a concretizagiao de direi-
tos.

O direito humano a alimenta¢io adequada tem sido,
portanto, estruturante e fundamental para o desenvolvi-
mento de um arcabou¢o normativo para a agroecologia,
tanto na ordem internacional como no ordenamento ju-
ridico brasileiro. Ndo parece ser efeito do acaso que te-
nham coincidido — na mesma década — a elaboracao
da Lei de Seguranca Alimentar em 2006, a instituicdo
da relatoria de direito a alimentagido pela Comissao de
Direitos Humanos em 2000, a expansdao do escopo da
relatoria pelo Conselho de Direitos Humanos em 2000,
a aprovac¢ao anualmente de resolucoes pela Assembleia
Geral das Nacoes Unidas sobre direito a alimentacao
desde 2001 e sobre desenvolvimento da agricultura e
seguranca alimentar e nutricional desde 2008, a aprova-
¢do da Politica Nacional de Seguranca Alimentar e Nu-
tricional em 2010, e a aprovacdo da Politica Nacional
de Agroecologia e Produgiao Organica em 2012. Esses
elementos revelam, muito pelo contrario, a complexi-

1% CASEMIRO, Juliana. Direito humano a alimentacio: aspectos
tedricos para reflexdes do cotidiano. Iz: SCHNEIDER, Olivia Maria
Ferreira (org,). Seguranga alimentar e nutricional tecendo a rede de sa-
beres. Petrépolis: De Petrus et Alii, 2012. p. 66.

dade das relagbes entre Direito Internacional e direi-
tos internos no marco da governanca global, sendo a
agroecologia um exemplo eloquente da construcao de
agendas por mecanismos de retroalimenta¢ao entre os
niveis local e global.

5 Consideracoes finais

Inicialmente tratadas como crises distintas, a fome e
a degradacdo ambiental foram gradualmente compreen-
didas como problemas interconectados, culminando na
percepgao de que a crise ambiental engloba multiplas
dimensoes, incluindo a crise alimentar. Nesse contex-
to, a revolucdo verde, promovida pela FAO no pos-
-Segunda Guerra Mundial, marcada por um processo
de industrializacdo dos meios de producdo no campo,
ndo conseguiu resultados efetivos no combate a fome e,
por outro lado, gerou efeitos socioambientais adversos,
levantando questionamentos sobre as consequéncias
desse modelo produtivo para o meio ambiente e para
a reproducio digna de toda forma de vida. O segundo
Objetivo do Desenvolvimento Sustentavel é justamente
“acabar com a fome, alcancar a seguranca alimentar e
melhoria da nutricdo e promover a agricultura sustenta-
vel”. Portanto, em resposta a faléncia desse paradigma,
a agroecologia emerge como uma alternativa sustenta-
vel, que integra conhecimentos e praticas tradicionais
para produzir uma sinergia entre a natureza e a agri-
cultura. Mais do que um novo modelo de produc¢io
agricola, a agroecologia propoe uma nova maneira de
conceber a vida em sociedade, englobando aspectos de
justica ambiental, economia solidatia, saide coletiva e
direitos humanos.

O desenvolvimento da agroecologia no Brasil revela
como experiéncias locais podem influenciar e moldar
agendas globais. Sua incorporagdo nas politicas pabli-
cas brasileiras mostra um caminho para a construgio
de uma agricultura sustentavel e integrada aos direitos
e necessidades das comunidades locais, e evidencia a
importancia da participagio de atores nio estatais na
formulagdo e implementac¢io de politicas, refor¢ando a
no¢ao de governanca global bottom-up. Nesse ambito, a
influéncia mutua entre o ditreito local e o direito inter-
nacional é um aspecto central para a compreensiao dos
mecanismos concretos de operagao da governanca glo-
bal. Na construcdo de solu¢des adequadas para os pro-
blemas compartilhados, é imprescindivel a participaciao

a0 entre o

JUNIOR, Ely Caetano Xavier; PEREIRA, Tatiana Cotta Gongalves; CARVALHO, Igor Simoni Homem de. A agroecologia no marco da governanga global: agendas e normas na interseg

< local e o internacional para a garantia do direito 2 alimentagio adequada. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p. 62-84, 2024.

[0's}



de multiplos atores, incluindo Estados, organizacoes
internacionais, sociedade civil e movimentos sociais ar-
ticulados internacionalmente. O modelo bottom-up, em
que as praticas e demandas locais promovidas por ato-
res ndo estatais influenciam a agenda formal das organi-
zagoes internacionais, exemplifica a complexa dinamica
da formacao do Direito Internacional na atualidade.

Em resumo, a agroecologia se beneficia dos meca-
nismos de governanga global e contribui para seu for-
talecimento, ao promover uma abordagem integrada e
multidimensional para a producio de alimentos. Tanto a
experiéncia brasileira quanto os esforcos internacionais
coordenados pela FAO siao representativos de um mo-
vimento direcionado a constru¢do de uma agricultura
sustentavel e resiliente as mudancas climaticas, capaz de
enfrentar os desafios globais contemporaneos e garantir
um futuro melhor para as proximas geracoes, tanto em
aspectos ambientais, quanto sociais e econémicos. Do
mesmo modo, a transi¢do agroecoldgica, alicer¢ada no
direito humano a alimentacio adequada, demonstra a
importancia de uma governanca global participativa e
integrada, essencial para a sustentabilidade e o bem-es-
tar de todos. Com reconhecimento da agroecologia no
Direito Internacional, reforga-se a necessidade de poli-
ticas publicas que promovam praticas agricolas susten-
taveis, garantindo a seguranga alimentar e nutricional de
maneira equitativa e equilibrada com o meio ambiente.
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Resumo

O artigo considera como premissa os impactos negativos que a producio
e o consumo de ultraprocessados causam para a saide das pessoas e do
planeta. Nesse sentido, buscou-se investigar quais os deveres assumidos pe-
los Estados com base na agenda internacional e os desafios de implemen-
tacdo da politica regulatéria de ultraprocessados no Brasil. Como objetivos
especificos, busca-se descrever a historicidade da afirmacio da alimentacdo
adequada e culturalmente adaptada como direito humano e as diretrizes as-
sumidas na escala internacional para posteriormente analisar os efeitos dos
compromissos assumidos para com a agenda da Seguranca Alimentar e Nu-
tricional no pais com a investigagao das propostas regulatérias dos alimentos
ultraprocessados no Brasil. Realizou-se uma analise de legislagdo e revisao
bibliografica, e consultaram-se, para essa finalidade, materiais secundarios.
Como resultados aponta-se que a efetividade do Direito Humano a Alimen-
tacao Adequada depende de um conjunto de politicas publicas transversais e
multiescalares. Assim, a redu¢io no consumo de ultraprocessados ¢ medida
qualitativa para sua garantia. Para isso ¢ importante avancar em medidas de
taxagdo, de rotulagem, de controle de marketing e campanhas de alimentacdo
escolar saudavel.

Palavras-chave: alimentos ultraprocessados; seguranca alimentar e nutri-
cional; politica regulatoria.

Abstract

The article is based on the premise of the negative impacts that the pro-
duction and consumption of ultra-processed foods have on people’s health
and the planet. In this context, its main theme aims to investigate the duties
assumed by States based on the international agenda and the challenges of
implementing ultra-processed food regulatory policies in Brazil. The speci-
fic objectives are to describe the historical development of the recognition
of adequate and culturally adapted food as a human right and the guidelines
assumed at the international level, to subsequently analyze the effects of the



commitments made to the Food and Nutritional Secu-
rity agenda in the country, with an investigation into the
regulatory proposals for ultra-processed foods in Brazil.
The analysis employs a literature review and legislation
analysis, as well as consulting secondary materials. The
results indicate that the effectiveness of the Human
Right to Adequate Food depends on a set of transversal
and multiscale public policies. Therefore, reducing the
consumption of ultra-processed foods is a qualitative
measure for its guarantee. For this, it is important to
advance measures such as taxation, labeling, marketing
control, and healthy school meal campaigns.

Keywords: ultra-processed food; food safety and secu-
rity; regulatory policy.

1 Introducao

Garantir o Direito Humano a Alimentagao Adequa-
da — DHAA' vai muito além de garantir uma vida livre
da fome. O acesso regular, permanente e irrestrito a ali-
mentos adequados, saudaveis, seguros e sustentaveis é
nucleo essencial do DHAA. Assim, a realizacdo plena
do DHAA perpassa por aspectos sociais, economicos,
culturais e ambientais.

No Brasil, o DHAA foi incorporado, formalmente,
no rol de direitos sociais do artigo 6° da Constituigdao
Federal de 1988 em 2010, por meio da Emenda Consti-
tucional n.® 64. Porém, antes disso, o pals ja se organiza-
va para garanti-lo. Em 20006, publicou-se a Lei Organica
de Seguranca Alimentar e Nutricional - LOSAN (Lei n.®
11.346/2000), responsavel pela criacio do Sistema Na-
cional de Seguranca Alimentar e Nutricional — SISAN
e por assegurar o DHAA. Essa Lei também definiu o
conceito de Seguranca Alimentar e Nutricional — SAN
— e assegurou a Soberania Alimentar como um direito.
Em seguida, publicou-se o Decreto n.” 7.272/2010 que
regulamentou a LOSAN, instituiu a Politica Nacional de

! Em 2002, o relator da ONU para o DHAA, Jean Zicegler, definiu
o DHAA como: “o direito a alimentagio adequada é um direito hu-
mano inerente a todas as pessoas de ter acesso regular, permanente
e irrestrito, quer diretamente ou por meio de aquisi¢oes financeiras, a
alimentos seguros e saudaveis, em quantidade e qualidade adequadas
e suficientes, correspondentes as tradi¢oes culturais do seu povo e
que garanta uma vida livre do medo, digna e plena nas dimensoes
fisica e mental, individual e coletiva” (BURITY, Valétia et al. Direito
humano a alimentagio adequada no contexto da seguranca alimentar ¢ nutri-

cional. Brasilia: ABRANDH, 2010. p. 15).

Seguranca Alimentar e Nutricional (PNSAN), e estabe-
leceu parametros para a elaboragdo do Plano Nacional
de Seguranca Alimentar e Nutricional.

Nesse sentido, diante do compromisso assumido
pelo Estado na PNSAN, como estratégia para a pro-
mocao da alimentagdo adequada e saudavel, em 2014
o Ministério da Sadde publicou o Guia Alimentar para
a Populacdo Brasileira, o qual propde principios e re-
comendacSes de uma alimentaciao adequada e saudavel
para a populagdo brasileira. Tal guia é considerado pela
comunidade internacional como um dos melhores do
mundo e, desde entdo, é modelo para diversos paises.
Ele considera a classificacaio NOVA, criada em 2009
pelo pesquisador brasileiro Carlos Monteiro, inovado-
ra ao ser o primeiro sistema a organizar os alimentos
por grau e finalidade de processamento. Assim, o Guia
apresenta uma classificacdo dos alimentos de acordo
com o tipo de processamento empregado em sua pro-
dugdo dividida em quatro categorias: alimentos i natura
ou minimamente processados, ingredientes culinarios,
alimentos processados e alimentos ultraprocessados?.

A partir dessa classifica¢io, o Guia apresenta uma di-
retriz relevante para a efetividade do DHAA, indicando
que se “prefira sempre alimentos # natura ou minima-
mente processados e preparagdes culinarias a alimentos

ultraprocessados™

. Os alimentos ultraprocessados sao
formulag¢bes industriais que envolvem diversas técnicas
e estampas de processamento, feitos de substancias ex-
traidas de alimentos, derivadas de constituintes de ali-

mentos ou sintetizadas em laboratério.

Dentre as razoes para que a populagdo evite o con-
sumo desse tipo de alimento, o Guia destaca o consumo
excessivo de calorias e o “impacto que suas formas de
produgao, distribuicdo, comercializagdo e consumo tém
sobre a cultura, a vida social e sobre o meio ambiente™,
Essa concepeao sistémica do alimento esta diretamente
relacionada a promog¢ao do DHAA. A forma pela qual
o Estado se organiza para garantir esse direito é por

meio da Seguranca Alimentar e Nutricional, no Brasil,

2 BRASIL. Ministério da Satide. Secretaria de Atenc¢do a Satide. De-
partamento de Atengdo Basica. Guia alimentar para a populacao bra-
sileira. 2. ed. Brasilia: Ministério da Saude, 2014.

> BRASIL. Ministério da Satide. Secretaria de Aten¢do a Satide. De-
partamento de Atengdo Basica. Guia alimentar para a populacao bra-
sileira. 2. ed. Brasilia: Ministério da Satde, 2014. p. 47.

* BRASIL. Ministério da Satde. Secretaria de Atencdo a Sadde. De-
partamento de Atengdo Basica. Guia alimentar para a populacao bra-
sileira. 2. ed. Brasilia: Ministério da Satde, 2014. p. 41.
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conceito que inclui como premissa a sustentabilidade
ambiental, cultural, econémica e social, ou seja, garantir
uma alimentacao adequada perpassa pela promocao de
sistemas alimentares sustentaveis.

Destaca-se que, embora esses marcos legislativos se-
jam recentes, o esfor¢o pelo reconhecimento e realiza-
¢do do DHAA ¢ antigo e perpassa pela luta de diversos
segmentos da sociedade brasileira. Concomitante a essa
luta, a fragilidade democratica brasileira sempre foi um
empecilho para a continuidade de politicas visando a
realizagdo progressiva do DHAA. Ressalta-se, especial-
mente, a extin¢ao no inicio de 2019 do Conselho Nacio-
nal de Seguranca Alimentar e Nutricional (CONSEA) e
sua recente retomada no inicio de 2023. Instituido pela
LOSAN, esse 6rgao esta diretamente vinculado a Presi-
déncia da Republica para assessoramento nas questoes
voltadas a SAN. Assentado na participacao popular, é
fundamento essencial para o funcionamento do Sistema
Nacional de Seguran¢a Alimentar e Nutricional — SI-

SAN.

Considerando os diversos impactos que a produgao
e o consumo de ultraprocessados causam as pessoas e
ao planeta, bem como o dever do Estado em garantir o
DHAA, investiga-se, neste artigo, a agenda regulatéria
dos ultraprocessados no Brasil, valendo-se da metodo-
logia da revisao bibliografica, da analise de legisla¢ao
e da consulta de materiais secundarios. No primeiro
capitulo, descreve-se a trajetoria da alimentagdo como
direito humano na escala internacional e sua afirmacio
enquanto direito humano e fundamental no pais. No
segundo, realiza-se um levantamento das normas (em
tramitagdao e promulgadas), em nivel internacional e na-
cional, que visam regular essa categoria de alimentos.
No terceiro, analisam-se as iniciativas regulatérias dos
alimentos ultraprocessados na realidade brasileira.

2 O reconhecimento da alimentacao
como direito humano e
fundamental

A discussao de uma alimentac¢do saudavel tem como
referéncia os trabalhos desenvolvidos por Josué de Cas-
tro, em especial a Geografia da Fome, publicado, pela
primeira vez, no ano de 1946. Nesse livro, Josué de Cas-
tro analisa, criticamente, a fome do Brasil, propoe os
conceitos de fome endémica (oculta) e epidémica, e ma-

peia as areas alimentares das regiGes nacionais com suas
caréncias nutricionais. O trabalho de Josué de Castro é
importante para entender que a alimentagdo deve ser
“adequada” as caracteristicas locais e as necessidades
nutricionais que conduzem a uma vida saudavel. A ali-
mentacao também deve ser “culturalmente adaptada”,
para compreender a importancia dos saberes locais na
alimentacdo saudavel e para incentivar que as escolhas
dos alimentos respeitem os modos de vida de cada gru-
po social, especialmente dos povos originarios e tradi-
cionais.

A trajetéria da institucionalizagdo da alimentacio
como direito tem inicio com a Declaracio Universal de
Direitos Humanos de 1948 ¢ com o Pacto Internacio-
nal dos Diteitos Econémicos, Sociais e Culturais (P1-
DESC), adotado pela XXI sessao da Assembleia Geral
das Nacdes Unidas em 16 de dezembro de 1966 e ra-
tificado pelo Brasil em 24 de janeiro de 1992. Inicial-
mente concentrado na dimensao do acesso relacionado
a producio de alimentos pelos paises e, com o PIDESC,
na reparticao equitativa dos recursos alimenticios, essa
trajetéria assume outras dimensoes a partir da década

de 90.

No ano de 1998, ocorreu, na cidade de Roma, a Cu-
pula Mundial da Alimentacio e dela participaram cerca
de 185 paises. Aprovou-se uma declaragao e um plano
de ac¢io destinados ao combate da fome no mundo. Os
documentos avancaram no sentido da Seguranca Ali-
mentar e Nutricional agregando a dimensao qualitativa
no acesso ao alimento. No ano de 1999, o Comité de
Direitos Econémicos, Sociais e Culturais da ONU pro-
duziu o comentario n° 12, o qual relaciona o significado
de “alimentacdo adequada” ao conjunto de condices
sociais, econdmicas, culturais, climaticas e ecologicas de
cada realidade social. O comentario incorpora, ainda, a
esse significado a dimensio da “sustentabilidade”, vin-
culada as nog¢des de disponibilidade e acessibilidade em
longo prazo.

A partir das referéncias globais, a nogao de Seguran-
¢a Alimentar e Nutricional se configura em um conjun-
to de dimensdes inter-relacionadas. Nessa nocao reside
a questdao do acesso fisico e econémico aos alimentos,
da garantia de quantidade e de qualidade suficiente as
necessidades dietéticas® das pessoas e em respeito aos

> Por necessidades dietéticas entende-se que a dieta, como um todo,
deva conter uma mistura de nutrientes necessarios para o crescimen-
to fisico e mental, desenvolvimento e manutencao, e atividade fisica,
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hébitos culturais. Entende-se que esse conceito deve ser
associado a nocao de Soberania Alimentar, na énfase
critica do dominio que as grandes corporagdes tém do
sistema agroalimentar mundial e seus efeitos negativos
nos paises dependentes.

O Comité de Direitos Economicos, Sociais e Cul-
turais entendeu que o DHAA imp&e aos Estados-parte
trés tipos (ou niveis) de deveres que sao consagrados
nos verbos respeitar, proteger e satisfazer o direito. O
comité entende também que a “obrigacdo de satisfazer
incorpora tanto uma obriga¢do de facilitar como uma

296

obrigacao de prover

Em 2002, realizou-se a Cupula Mundial da Alimen-
tacdo: Cinco Anos Mais Tarde (CMA +5). Nessa Cupu-
la a FAO decidiu criar um grupo de trabalho intergover-
namental que produziu as “Diretrizes Voluntarias para
o Direito a Alimentagao Adequada”, publicada no ano
de 2004. Ressalta-se que o Brasil recebeu um prémio
da FAO, no ano de 2014, por ter sido um dos 13 paises
que atingiu o objetivo de reduzir a metade o numero
absoluto de pessoas subalimentadas. Esse compromisso
foi assumido pelo pais na Capula Mundial de 1996 ¢ o
resultado foi obtido um ano antes do prazo final, cuja
previsdo era 2015’

O recebimento desse prémio ¢ resultado de um
conjunto de leis e politicas publicas relacionadas com
a efetivagao do direito a alimentagao adequada e cul-
turalmente adaptada. Sao igualmente importantes nesse
contexto as a¢bes dos movimentos sociais da agricultu-
ra familiar e camponesa e da sociedade civil organizada.
Dentre elas destaca-se a contribuicio do socidlogo Her-
bert José de Souza “o Betinho” que, dentre muitas de

que estejam de acordo com as necessidades fisiologicas humanas
em todas as etapas do ciclo de vida, e de acordo com o género ¢ a
ocupagio. ORGANIZACAO DAS NACOES UNIDAS. Comité de
Direitos Economicos, Sociais e Culturais do Alto Comissariado de
Direitos Humanos. Comentirio Geral niimero 12: o direito humano a
alimentagdo (art. 11). 1999. Disponivel em: https://fianbrasil.org.
br/wp-content/uploads/2016/12/Comentario-Geral-No-12.pdf.
Acesso em: 31 maio 2024.

¢ ORGANIZAGCAO DAS NACOES UNIDAS. Comité de Di-
reitos Economicos, Sociais e Culturais do Alto Comissariado de
Direitos Humanos. Comentirio Geral niimero 12: o direito humano a
alimentagdo (art. 11). 1999. Disponivel em: https://fianbrasil.org.
br/wp-content/uploads/2016/12/Comentario-Geral-No-12.pdf.
Acesso em: 31 maio 2024.

7 BRASIL entre 13 pafses que vio teceber prémio da ONU pelo
combate a fome. ONU News, 28 nov. 2014. Disponivel em: https://
news.un.org/pt/story/2014/11/1493971. Acesso em: 30 maio
2024.

suas acdes, foi o criador da “Acao da Cidadania contra
a Fome, a Miséria e Pela Vida”, referéncia do Programa
Fome Zero do governo federal. Na esfera governamen-
tal destaca-se, ainda, a criacaio do Conselho Nacional de
Seguranca Alimentar e Nutricional (CONSEA) no ano
de 1993 pelo entao presidente Itamar Franco. Extinto
no inicio da gestdo de Fernando Henrique Cardoso, em
1995, o CONSEA foi recriado no ano de 2003, ja no
governo do presidente Luis Inicio Lula da Silva. Essa
recriacdo permitiu a0 CONSEA estruturar, de forma
participativa e democratica, um conjunto de agdes € po-
liticas para o combate a fome no pafs.

Com a atuacao do CONSEA, foi possivel desenvol-
ver um conjunto normativo para garantia do Direito
humano a alimentacio, que ¢ estruturado a partir da Lei
n.° 11.346, de 2006, conhecida como Lei Organica de
Seguranca Alimentar e Nutricional (LOSAN). Essa lei
reconhece os deveres do poder publico de “respeitar,
proteger, promover, prover, informar, monitorar, fisca-
lizar e avaliar a realizacdo do direito humano a alimenta-
¢do adequada, bem como garantir os mecanismos para
sua exigibilidade”®. A LOSAN ctiou o Sistema Nacional
de Seguranca Alimentar e Nutricional (SISAN), o qual
tem por objetivo a implementa¢io de planos e politicas
de Seguranca Alimentar e Nutricional de forma articu-
lada e com a participacdo da sociedade.

Em fevereiro de 2010, por for¢a da campanha “Ali-
mentacio: direitos de todos” promovida pelo CON-
SEA, aprovou-se a emenda constitucional de n.° 64
(PEC n.° 47/2003), que consagrou o ditreito a alimen-
tacdo como um dos direitos fundamentais sociais da
Constituicao Federal de 1988. Ainda em 2010, no més
de agosto, foi publicado o Decteto n.° 7272/2010, que
estabeleceu as diretrizes e objetivos da Politica Nacional
de Seguranca Alimentar e Nutricional (PNSAN), com-
pletando o quadro juridico institucional que assegura o
direito humano e fundamental a alimentacdo no pafs. A
atuacio do CONSEA contribuiu, ainda, para a cons-
cientizagdo da importancia da alimentacido saudavel, a
valoriza¢do da agricultura familiar e camponesa na sad-
de da populagio, para a prote¢ao da agrobiodiversidade,
e para a efetividade da implementacio das politicas es-

8 BRASIL. Lei n° 11.346, de 15 de setemsbro de 2006. Cria o Sistema
Nacional de Seguranca Alimentar e Nutricional - SISAN com vistas
em assegurar o direito humano a alimentacdo adequada e déd outras
providéncias. Disponivel em: https://www.planalto.gov.bt/cciv-
il_03/_ato2004-2006/2006/1ei/111346.htm. Acesso em: 30 maio
2024. art. 2°, §2°.
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truturantes do Programa Fome Zero, como o Programa
de Aquisicio de Alimentos (PAA) e o Programa Na-
cional de Alimentacio Escolar (PNAE). O CONSEA
foi extinto pela publicacdo da medida provisoria (MP)
n.? 870/2019. Na discussiao da MP pelo Congresso Na-
cional, a proposta de sua continuidade foi inserida na
Lei n.° 13.844/2019, mas essa inclusiao recebeu o veto
presidencial.

Conforme Déborah Duprat, as reformas adminis-
trativas ndo podem representar desestruturacio orga-
nizacional, especialmente quando envolvem direitos
fundamentais, por que “ndo se pode desmontar a es-
trutura que sustenta administrativamente a realizagdao
de um direito sem que medida equivalente, ou melhor,
seja implementada em substituicio™. A procuradora da
republica alertou, ainda, para a gravidade da extin¢ao do
CONSEA com o contexto da implementac¢ao de politi-
cas de austeridade (em especial a emenda constitucional
n.295/2016 que limitou por 20 anos os gastos publicos)
que comprometem a Seguran¢a Alimentar e Nutricional
e a saude da populagao vulneravel.

O CONSEA foi reativado em razao da medida pro-
visoria n.” 1154, de 1° de janeiro de 2023 que estabele-
ceu a organiza¢do basica dos 6rgaos da Presidéncia da
Republica e Ministérios. Convertida na Lei n.° 14.600,
de 19 de junho de 2023, a volta do CONSEA procura
recuperar os programas de combate a fome e priorizar
na agenda governamental a efetividade da Seguranca
Alimentar e Nutticional.

3 Aregulacao de alimentos
ultraprocessados na escala global-
local

No ano de 2020, a Organizaciao das Na¢oes Unidas
para a Alimentacio e Agricultura (FAO) publicou os re-
sultados da pesquisa realizada por cientistas vinculados
a US National Institutes of Health (NIH), posteriormente
ampliados com artigos publicados no British Medical Jour-
nal, os quais denunciavam os elevados indices de mor-
talidade e doengas como cancer diabetes, problemas de
tireoide, dentre outras relacionadas com o consumo de

> BRASIL. Ministério Publico Federal. Procuradoria Federal dos
Direitos do Cidadao. Nota Técnica n® 04/2019-PEDC, de 19 de fevereiro
de 2019. Disponivel em: https://www.mpf.mp.br/pfdc/manifesta-
coes-pfde/notas-tecnicas/nt-4-2019. Acesso em: 30 maio 2024.

alimentos ultraprocessados. A publicacio evidencia um
conjunto de politicas regulatérias que podem ser utiliza-
das de modo combinado para fomentar uma alimenta-
cao saudavel'’. As politicas regulatirias foram apresenta-
das em quatro categorias: a) politicas fiscais, b) politicas
de rotulagem frontal, ¢) controle de marketing e d) nutri-
¢ao escolar; as quais foram utilizadas como diretrizes na
agenda regulatéria de ultraprocessados do Brasil.

Na categoria de politica fiscal, evidenciam-se os Heal/-
h Taxes, ou Tributos Saudaveis, termo utilizado, nacional
e internacionalmente, para se referir a impostos sobre
produtos que podem afetar, negativamente, a sadde. A
tributacido de alimentos e bebidas ultraprocessados é
uma medida extrafiscal que visa a0 aumento em seus
precos e deslocamento do seu consumo para alimentos
e bebidas mais baratos e saudaveis. Esse tipo de politica
fiscal assemelha-se a4 do tabaco, que apresentou resulta-
dos positivos nos locais onde foi implementada. Além
dos beneficios diretos a saude da populacio, que dimi-
nui o consumo desse tipo de alimento e é encorajada
a consumir outras op¢oes mais saudaveis, essa medida
estimula a inddstria a reformular seus produtos e, com
o aumento da receita, possibilita que o Estado reverta,
diretamente, o resultado da arrecada¢io para o financia-
mento de politicas voltadas a alimentagao saudavel'.

De acordo com a orientagao da FAQO, as politicas
fiscais mais difundidas a elevar o custo de alimentos nao
saudaveis estao relacionadas aos impostos aplicados so-
bre bebidas agucaradas'’. A pesquisa relata o caso da
Hungria, por exemplo, que taxou os agucares, sal, cafei-
na e alimentos prontos, incluindo energéticos. Os dados
demonstraram que o consumo de ultraprocessados de-
cresceu em 3,4% indicando um aumento de 1,1% nos
alimentos nio processados. Esse percentual, de acor-
do com a publicacio da FAO, citando outras pesqui-

1" POPKIN, Barry. Ultra-processed foods’ impacts on health 2030: food,
agriculture and rural development in Latin America and the Carib-
bean n° 34. Santiago de Chile: FAO, 2019. Disponivel em: https://
openknowledge.fao.org/server/api/core/bitstreams/39d6£1db-
c162-416a-8629-b47b5e320725/ content. Acesso em: 30 maio 2024.
" HASSAN, Bruna Kulik. Tributagio de bebidas e alimentos nao sauddveis
no mundo: experiéncias internacionais e seus impactos. Sio Paulo:
ACT Promocio da Saude, 2021. Disponivel em: https://evidencias.
tributosaudavel.org.br/wp-content/themes/act-theme/LO_ACT_
EXP-INT_Rev-03.pdf. Acesso em: 29 maio 2024.

12 POPKIN, Batry. Ultra-processed foods’ impacts on health 2030: food, ag-
riculture and rural development in Latin America and the Caribbean
n° 34. Santago de Chile: FAO, 2019. Disponivel em: https://open-
knowledge.fao.org/server/api/core/bitstreams/39d6£1db-c162-
416a-8629-b47b5e3a0725/content. Acesso em: 30 maio 2024. p. 7.
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sas, chegam a 27% de queda nas vendas de alimentos
tributados e ultraprocessados. No entanto, os niveis de
consumo de ultraprocessados aumentaram, significati-
vamente, na América Latina e Caribe, indicando uma
distribuicio desigual do acesso a alimenta¢io sauddvel®.
Uma discussdo acerca da regressividade do imposto,
que pode afetar as classes de menor poder econémico,
no entanto, nao se verifica set esta a causa estruturante
do aumento do consumo de ultraprocessados na regiao,
e esse segmento populacional tende a optar por alimen-
tos ndo processados em substituicdo.

Um estudo realizado pela Organizac¢io Pan-america-
na de Saude (OPAS) igualmente salienta que a taxa¢ao
elevada para alimentos ndo saudaveis ¢ uma estratégia
regulatoria que apresenta maior custo-beneficio para
a saude, de modo que “um aumento de 25% no pre-
¢o desses produtos resultante de impostos mais altos
provavelmente levaria a uma redugio de 34% em seu
consumo”'*. Nesse sentido, como parte do Plano de
Acao Global para a Prevencio e Controle de Doengas
Nao Transmissfveis (DCNTs) para o periodo de 2013-
2020, a OPAS recomendou a utilizacdo de ferramentas
econdmicas, como a aplicagdo de tributos e subsidios,
que facilitem o acesso a alimentos saudaveis e deses-
timulem o consumo dos nio saudaveis, incentivando
comportamentos que enfrentamento das DCNTs".

Entre 1920 e 2021, sessenta paises de todos os conti-
nentes instituiram politicas de tributacdo sobre bebidas
e alimentos. A maioria dos Estados adota o imposto se-
letivo sobte o consumo especifico baseado no volume/
massa consumido. Mas também ha imposto seletivo
sobre o consumo especifico baseado nas caracteristicas
da bebida ou do alimento, como o teor de nutriente;
ou ainda pela combinac¢io do imposto seletivo baseado
no volume escalonado pelo teor de agicar; o imposto

3 POPKIN, Batry. Ultra-processed foods’ impacts on health 2030: food, ag-
riculture and rural development in Latin America and the Caribbean
n° 34. Santdago de Chile: FAO, 2019. Disponivel em: https://open-
knowledge.fao.org/server/api/core/bitstreams/39d6£1db-c162-
416a-8629-b47b5e3a0725/content. Acesso em: 30 maio 2024. p. 7.

1 ORGANIZAGAO PAN-AMERICANA DA SAUDE. Impostos de
saiide: uma introdugao. [S. £]: OPAS, 2020. Disponivel em: https:/ /itis.
paho.org/bitstream/handle/10665.2/52386/ OPASWBRA20073_
por.pdfrsequence=1&isAllowed=y. Acesso em: 31 maio 2024.

5 WORLD HEALTH ORGANIZATION. Global action plan for the
prevention and control of noncommunicable diseases 2013-2020. Geneva:
WHO, 2013. Disponivel em: https://www.who.int/publications/i/
item/9789241506236. Acesso em: 31 maio 2024.

seletivo sobre o consumo do tipo ad valorenz; 0 imposto
de importacio; e o imposto sobte o valor agregado'.

Tabela 1 - Tributacio de alimentos e bebidas

Tipo de imposto Localidades

Imposto seletivo sobre o Albany - EUA, Bélgica,
Seicheles, Oakland-EUA,
Boulder-EUA, Condado
de Cook-EUA, Dinamarca,
Estonia, Filadélfia - EUA,

Filipinas, Finlandia, Hungria,

consumo especifico baseado

no volume/massa

Irlanda, Letonia, Maldsia,
Maldivas, Marrocos, México,
Noruega, Palau, Polonia,
Polinésia Francesa, Portugal,
Reino Unido, Samoa, Santa
Helena, Sao francisco - EUA,

Seattle - EUA, Tonga

Imposto seletivo sobre o Ilhas Cook, Franca, Ilhas
Mauricio, Aftica do Sul, Equa-

dor e Sri Lanka

consumo especifico baseado
nas caracteristicas da bebida
ou do alimento, como o teor

de nutriente

Combinacao de imposto sele- | Reino Unido, Tonga, Portugal,

tivo baseado no volume esca- | Brunei, Tailandia, Estonia,
lonado pelo teor de agticar Irlanda, Peru, Malasia, Polonia
e regido da Catalunha, na

Espanha

Imposto seletivo sobre o Barbados, Barém, Bermu-

consumo do tipo ad valorem das, Catar, Chile, Dominica,
Emirados Arabes, Equador,
Etiépia, Fiji Kitibati, México,
Estados Federados da Mi-
cronésia, Narau, Nacao Nava-
jo (Arizona, Novo México e
Utah)- EUA, Oma, Panama,

Peru, Tailandia,

Imposto de importacio Fiji, Bermudas, Seicheles,
Samoa, Micronésia, Tonga e

Nauru

Imposto sobre o valor agre- Dinamarca, Ardbia Saudita,

gado Coldmbia, India, Marrocos e

Espanha

Fonte: adaptada de Hansan!”

16 HASSAN, Bruna Kulik. Tributagio de bebidas e alimentos nao sauddveis
no mundo: experiéncias internacionais e seus impactos. Sio Paulo:
ACT Promocio da Saude, 2021. Disponivel em: https://evidencias.
tributosaudavel.org.br/wp-content/themes/act-theme/LO_ACT_
EXP-INT_Rev-03.pdf. Acesso em: 29 maio 2024. p. 34.
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Destaca-se o exemplo do México, que, apds a aplica-
¢do de imposto de 10% sobre o prego final de bebidas
acucaradas, houve uma queda de 5,5% nas vendas até
o término do primeiro ano de sua aplicacio, e de 9,7%
nas vendas no segundo ano, com a maior redugdo entre
os domicilios mais desfavorecidos do ponto de vista so-
cioeconémico'®.

Em 2023 o Congresso Nacional promulgou a
Emenda Constitucional n.° 132 da Reforma Tributaria,
a qual se encontra em fase de regulamenta¢do. Uma das
propostas aprovadas na reforma ¢ a criagiao de imposto
seletivo para sobretaxar produtos nocivos a saude ou a0
meio ambiente, visando desestimular seu consumo. Os
ultraprocessados estio no centro das discussoes para
que sejam tributados com o imposto seletivo. A inci-
déncia do Imposto Seletivo seria uma forma de corrigir
distor¢oes e induzir o consumo de alimentos saudaveis,
embora tal regulamentacio esteja no foco da inddstria
alimenticia. Por outro lado, a sociedade civil organiza-
da’, o CONSEA?, Ministério da Saude?, tém se ma-

no mundo: experiéncias internacionais e seus impactos. Sio Paulo:
ACT Promocio da Saude, 2021. Disponivel em: https://evidencias.
tributosaudavel.org.br/wp-content/themes/act-theme/LO_ACT_
EXP-INT_Rev-03.pdf. Acesso em: 29 maio 2024. p. 36.

8 ORGANIZACAO PAN-AMERICANA DA SAUDE. Impos-
tos de saside: uma introducio. [S. Z]: OPAS, 2020. Disponivel em:
https:/ /iris.paho.org/bitstream/handle/10665.2/52386/ OPAS-
WBRA20073_por.pdf?sequence=1&isAllowed=y. Acesso em: 31
maio 2024.
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AL.pdf. Acesso em: 30 maio 2024.

2 CONSELHO NACIONAL DE SEGURANCA ALIMENTAR
E NUTRICIONAL (Brasil). Recomendagio n° 1/2024/ CONSEA/
SG/PR. Recomenda ao Ministério da Fazenda que componha a
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Disponivel  em:

nifestado pela acdo do Guia Alimentar para a Popula-
¢do Brasileira como base para a constru¢io da politica
tributaria, pela inclusao dos ultraprocessados no rol de
produtos nocivos a saide e a0 meio ambiente a serem
alvos do imposto seletivo e pelo estabelecimento de pa-
rametros para aliquotas e regimes com base em evidén-
cias cientificas livres de conflitos de interesse.

Na categoria definida como Politicas de Rotulagem
frontal®, o direito a informacio esta diretamente rela-
cionado a garantia do DHAA. Rotulagens adequadas e
claras propiciam que o consumidor faga escolhas mais
conscientes e saudaveis, pois sdo seu primeiro contato
com o alimento. Assim, as Politicas de Rotulagem Fron-
tal em alimentos constituem estratégias que visam aler-
tar/informar o consumidor sobre o contetido nutricio-
nal de produtos ultraprocessados. Embora os alimentos
possuam informagoes nutricionais, estas, muitas vezes,
nao sao compreendidas pelo consumidor. Assim, esse
tipo de politica, além de auxiliar o consumidor a iden-
tificar quais alimentos sdo menos saudaveis de forma
mais rapida, estimula as industrias alimenticias a refor-
mular a composi¢ao de seus produtos, a fim de nao se
enquadrarem na rotulagem de adverténcia®.

A implementacdo de Politicas de Rotulagem Fron-
tal pelo Estados ¢ defendida pela Organizacio Mundial
de Saude como um mecanismo efetivo de combate as
DCNTs*. Em declaracio, o relator especial para o Direi-
to a Satde da Organizacdo das Nacoes Unidas, Dainius
Paras, refor¢ou o papel dos Estados a tomarem medi-
das para fornecer informagoes precisas, transparentes
e compreensiveis para permitir aos consumidores fazer

25-2023-cgdant-daent-svsa-ms/view. Acesso em: 30 maio 2024.
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escolhas informadas sobre suas dietas. Também desta-
cou que a rotulagem frontal protege o direito a saude e
a alimentacdo adequada e que os Estados devem se ba-
sear no conhecimento cientifico em suas politicas, livre
de conflitos de interesses, pois tém o dever de tornar
acessiveis a todas as pessoas evidéncias cientificas para
que possam usufruir de altos padrdes de saade™.

Na América Latina, o primeiro pafs a implemen-
tar uma politica de rotulagem frontal foi o Chile em
2012, com rétulos de adverténcia octogonais, seguido
pelo Peru em 2013, México em 2014 (sistema GDA),
Equador em 2014 (rotulagem de semaforos), Bolivia em
2017 (rotulagem de semaforos), Uruguai em 2019 (r6-
tulos de adverténcia), uma reformula¢io no México em
2020 (rétulos de adverténcia), Brasil, em 2020 (lupa),
Venezuela em 2020/ 2021 (r6tulos de adverténcia), Co-
lombia em 2021 (rétulos de adverténcia) e Argentina

em 2021 (rétulos de adverténcia)™.

Figura 1 - Sistemas de Rotulagem Frontal de alimentos ultraproces-

sados na América Latina
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Argentina ‘
T

Fonte: Crosbie e# al?’
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Ressalta-se que, no Brasil, desde outubro de 2022,
esta em vigor a Resolu¢io da Diretoria Colegiada —
RDC n.° 429/2020, da Anvisa®, aprovada em 2020,
que determinou que os alimentos e bebidas ultrapro-
cessados que contiverem altos teores de agicar, sdédio
e/ou gordura saturada devem levar selos no formato de
lupa na parte da frente de sua embalagem, escritos “Alto
em”, indicando o nutriente em excesso®.

Azevedo, Rigi e Azarias™ apontam que a industria de
alimentos (Big Food, Big Soda e Big Agro) influenciou no
processo regulatorio da Anvisa, contribuindo, inclusive,
para o prolongamento das discussdes, que duraram seis
anos. O dossié indica uma possivel interferéncia dessas
industrias na versao final do modelo de rotulagem, que
esse nio foi testado no Brasil e ndo apresenta evidéncias
cientificas de sua eficiacia. De acordo com o IDEC*,
tal modelo é menos efetivo que outros modelos que
haviam sido propostos. O Instituto ressalta que tal re-
gulamentagdo é menos rigorosa em relacao ao perfil de
nutrientes selecionados, tendo um corte muito alto em
sédio, acucar e gordura, de modo que alimentos nao
saudaveis ficario de fora da lupa. Jamie ¢# a/* ressaltam
que a Resolugdo inseriu os pontos de corte recomenda-
dos pela OPAS e nio proibiu o uso de alegacoes nutri-
cionais.

em: https:/ /www.thelancet.com/journals/lanam/article/PIIS2667-
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Acesso em: 20 ago. 2020.
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Na categoria identificada como “controle de marke-
ting’, destaca-se o grande investimento das industrias
alimenticias no marketing e ultraprocessados, que exerce
impacto nos habitos alimentares; seja na televisdo, nas
revistas, no radio, em eventos, empresas e parques, ¢,
inclusive, nas proprias embalagens dos alimentos. Jamie
et al” destacam que, no ambito virtual, o marketing
apresenta novas singularidades, como parcerias entre
empresas de ultraprocessados e influenciadores digitais.

Muitas vezes, acompanha-se a publicidade desses

2 <

alimentos de alegacGes enganosas como “fit”, “ricos em
vitaminas”, entre outras, que fazem com que estes apa-
rentam ser saudaveis, ou, inclusive, superiores em rela-
¢do a alimentos i natura ou minimamente processados,
mas mascaram outras caracteristicas de sua composi¢ao
que, muitas vezes, contém excesso de agucar, sédio gor-

dura e/ou outros aditivos.

No caso do marketing de ultraprocessados, voltados a
criancas e adolescentes, ha uma grande preocupagao das
organizagdes nacionais e internacionais em reduzir sua
exposicdo a propagandas e estratégias voltadas ao con-
sumo desses alimentos, pois ainda ndo estao, emocional
e cognitivamente, desenvolvidas como adultos. Assim,
tém seu direito de escolha ainda mais limitado. Persona-
gens, brindes, embalagens ludicas, influenciadores digi-
tais sao exemplos de estratégias de marketing voltadas a
esse publico que influenciam, diretamente, nas escolhas
alimentares dessa faixa etaria.

O Chile destaca-se em politicas de regulacdo de ul-
traprocessados. A legislacio do pafs proibe marketing
para criangas menores de 14 anos, bem como o marke-
#ing com temas ou estratégias promocionais que atraiam
criancas, independentemente do publico, midia ou lo-
calizacdo — dentre as proibi¢oes estdo: temas diverti-
dos ou fantasiosos, personagens de desenhos animados,
animacao, musica infantil, atores mirins, situagbes que
representam o cotidiano das criangas, brindes ou brin-
quedos, concursos, jogos interativos ou aplicativos para
atrait a atencdo das criancas™.

* JAMIE, Patricia e/ al. (otg,). Didlogo sobre ultraprocessados: solugdes
para sistemas alimentares saudaveis e sustentaveis. Sio Paulo: Uni-
versidade de Sao Paulo, 2021.

* POPKIN, Barry M. ¢/ a/. Towards unified and impactful policies
to reduce ultra-processed food consumption and promote healthier
eating. The Lancet Diabetes & Endocrinology, v. 9, n. 7, p. 462-470, jun.
2021. Disponivel em: https:/ /www.thelancet.com/journals/landia/
article/PI1S2213-8587(21)00078-4/abstract. Acesso em: 31 maio
2024,

No Brasil, ndo ha norma reguladora geral voltada a
publicidade de alimentos ultraprocessados. Em relacio
as normas voltadas a regulacio de mwarketing destinado
a criancas e adolescentes, a Resolucio n.° 163/2014 do
Conanda — Conselho Nacional dos Direitos da Crianca
e do Adolescente™, a qual proibe qualquer propaganda
direcionada ao publico infantil, incluindo, assim, ultra-
processados™; e, também, a Norma Brasileira de Co-
mercializacdo de Alimentos para Lactentes e Criangas
de Primeira Infancia, Bicos, Chupetas e Mamadeiras
(NBCAL) — conjunto da Portatia 2.051/2001 do Minis-
tério da Satude, das Resolucoes RDC 221 e 222/2002, da
Lei n.° 11.265/2006 e Decteto n.° 9.579/2018 — que
regula a promogao comercial e rotulagem de férmulas
infantis, leites fluidos, leites em poé, entre outros com o
objetivo de nio interferéncias desses produtos no alei-
tamento materno®’.

Em relagdo a categoria nutricao escolar, esta enfoca
o ambiente alimentar das escolas, seja a partir do forne-
cimento de refeicGes saudaveis e adequadas ou, ainda,
na proibi¢io da comercializagio — e propagandas —
de alimentos ultraprocessados nas escolas e estabele-
cimentos nas suas proximidades™. As escolas, além de
apoiarem hébitos alimentares saudaveis e adequados,
contribuem para a educagao alimentar e nutricional. No
contexto de iniquidades socioeconémicas, a oferta da
merenda escolar e o fornecimento de agua potavel é pi-
lar fundamental no combate a todas as formas de ma-

» Além da Resolu¢io do CONANDA, a proibicao da publicidade
infantil parte de uma interpretagao sistematica da Constituicao Fed-
eral, do Estatuto da Crianga e do Adolescente (Lei n.® 8.069/1990),
da Convencio das Nacoes Unidas sobre as Criancas (Dectreto n.
99.710/1990), do Cédigo de Defesa do Consumidor (Lei n.°
8.078/1990). HARTUNG, Pedro Affonso Duarte; KARAGEOR-
GIADIS, Ekaterine Valente. A regulacio da publicidade de alimen-
tos e bebidas nao alcodlicas para criancas no Brasil. Revista de Direito
Sanitdrio, v. 17, n. 3, p. 160-184, 2017. DOI 10.11606/issn.2316-
9044.v17i3p160-184. Disponivel em: https://www.revistas.usp.br/
rdisan/article/view/127783. Acesso em: 25 ago. 2022.
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-nutri¢ao, garantia de um crescimento e desenvolvimen-
to saudavel e da permanéncia de criangas e adolescentes
nas escolas. Assim, é importante que os Estados criem
legislacGes voltadas a limitar a exposi¢do de criancas e
adolescentes a alimentos ultraprocessados nas escolas™.

Em 2010, na sexagésima terceira Assembleia Mun-
dial da Saude, os Estados-Membros da OMS aprovaram
as Recomendacoes sobre a Comercializacao de Alimen-
tos ¢ Bebidas Nao Alcoodlicas a Criangas (Resolugiao
WHAG63.14), a qual orienta que, em locais em que ha
criangas, como escolas e creches, devem estar livres de
todo e qualquer forma de promogio de alimentos ricos
em gorduras saturadas, gorduras trans, agtcar e sal®.
Nessa mesma perspectiva, o Plano de A¢ao Global para
a Prevencao e Controle de Doencas Nao Transmissiveis
para o perfodo de 2013-2020 recomenda a promogao de
ambientes alimentares sauddveis nas escolas*.

Em ambito nacional®, além da LOSAN aplicada ao
ECA, hd a Lei n.° 11.947, de 2009, que dispbe sobre
alimentacdo escolar. Também se destaca a Portaria In-
terministerial n.° 1.010/2006, do Ministério da Satde
— voltada a Promocao da Alimentacao Saudavel nas
Escolas de educacio infantil, fundamental e nivel médio
das redes publicas e privadas — determina que deva ser
restringida no ambiente escolar a “oferta e a venda de
alimentos com alto teor de gordura, gordura saturada,

gordura trans, agicar livre e sal”*.
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cas. Brasilia: Anvisa, 2011. Disponivel em: https://www.who.int/
publications/i/item/9789241500210. Acesso em: 31 maio 2024. p.
17.

1 WORLD HEALTH ORGANIZATION. Global action plan for the
prevention and control of noncommunicable diseases 2013-2020. Geneva:
WHO, 2013. Disponivel em: https://www.who.int/publications/i/
item/9789241506236. Acesso em: 31 maio 2024.

#2 Cabe destacar que em nivel estadual e municipal, é possivel
observar que diversos entes federativos se organizam para regu-
lar o tema por meio de normas especificas, ndo obstante este
estudo limitou-se a esfera nacional. O IDEC fez um levanta-
mento de experiéncias estaduais ¢ municipais legislativas para a
promoc¢io da alimentagdo saudavel no ambiente escolar, o qual
esti  disponivel em: https://idec.org.br/ferramenta/aliment-
acao-saudavel-nas-escolas#:~:text=Para%20disseminar%20
em%20toda%?20a,Guia%20Alimenta%C3%A7%C3%A30%20
Saud%C3%A1vel%20nas%20Escolas.

# BRASIL. Ministério da Saude. Portaria Interministerial n° 1.010, de
08 de maio de 2006. Disponivel em: https:/ /bvsms.saude.gov.br/bvs/

Além disso, encontraram-se projetos de lei tramitan-
do no Congtesso Nacional, como o Projeto de Lei n.°
4501, de 2020, de autoria do Senador Jaques Wagner*
que proibe a comercializagao de alimentos e bebidas ul-
traprocessados no ambiente escolar. Outro projeto foi o
n.° 1755 de 2007, de autoria do Deputado Fabio Rama-
lho*, que dispde sobre a proibicio da comercializacio
de refrigerantes em escolas da educacio basica. E o Pro-
jeto de Lei do Senado n.° 9, de 2017, que visa proibir
a comercializagdo de refrigerantes em estabelecimentos
escolares de educacio basica*.

Outra abordagem importante sobre nutricdo escolar
¢ a da merenda servida nas escolas publicas por meio do
Programa Nacional de Alimentagao Hscolar — PNAE,
o qual é responsavel pela oferta de refeicdes aos estu-
dantes em todas as etapas da educagdo e por agoes de
educacio alimentar e nutricional, por meio de repasses
financeiros de forma suplementar a estados, municipios
e escolas federais*’. Especificamente quanto a alimentos
ultraprocessados, a Resolugiao n.° 6, de 8 de maio de
2020, do Ministério da Saide/Fundo Nacional de De-
senvolvimento da Educa¢ao (FNDE) proibe sua oferta
a criancas com até trés anos de idade; além disso, limi-

saudelegis/gm/2006/pri1010_08_05_2006.html. Acesso em: 22 jul.
2022.

* WAGNER, Jaques. Projeto de Lei n° 4501, de 2020. Dispoe so-
bre a comercializacao, propaganda, publicidade e promogio com-
ercial de alimentos e bebidas ultraprocessados e uso de frituras e
gordura trans em escolas publicas e privadas, em dmbito nacional.
Disponivel em: https://legis.senado.leg.br/sdleggetter/documento?
dm=8888246&ts=1630419060035&disposition=inline. Acesso em:
22 jul. 2022.

» RAMALHO, Fabio. Projeto de Lei n° 1755 de 2007. Dispde sobre
a proibicao da venda de refrigerantes em escolas de educagao basi-
ca. Disponivel em: https://www.camara.leg.br/proposicoesWeb/
prop_mostrarintegra;jsessionid=node01bcfkhu09hm65ephyhws
xhbeb12707446.node0?codteor=490869&filename="Tramitacao-
PL+1755/2007. Acesso em: 22 jul. 2022.

% RODRIGUES, Randolfe. Prgjeto de 1ei do Senado n°9 de 2017. Dis-
poe sobre a obrigatoriedade de os rétulos dos refrigerantes conter-
em texto de adverténcia sobre o maleficio do consumo abusivo do
refrigerante, bem como a proibi¢do de sua comercializagdo em esta-
belecimentos escolares de educagdo basica. Disponivel em: https://
legis.senado.leg.br/sdleg-getter/documento?rdm=4976460&ts=164
6662931072&disposition=inline. Acesso em: 27 jul 2022.

Y7 BRASIL. Lei #n° 11.947, de 16 de_junho de 2009. Dispde sobre o
atendimento da alimentagao escolar e do Programa Dinheiro Direto
na Escola aos alunos da educacio basica; altera as Leis nos 10.880,
de 9 de junho de 2004, 11.273, de 6 de fevereiro de 2006, 11.507, de
20 de julho de 2007; revoga dispositivos da Medida Proviséria no
2.178-36, de 24 de agosto de 2001, ¢ a Lei no 8.913, de 12 de julho
de 1994; e da outras providéncias. Disponivel em: http://www.plan-
alto.gov.br/ccivil_03/_at02007-2010/2009/1¢i/111947. htm. Acesso
em: 22 jul. 2022.
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ta a aplicagdo dos recursos do Programa a no maximo
20% para a compra de alimentos ultraprocessados e
proibe a aquisicio de alimentos e bebidas ultraproces-
sados especificos:

Art. 22 F proibida a utilizacio de recursos no mbi-
to do PNAE para aquisi¢dao dos seguintes alimentos
e bebidas ultraprocessados: refrigerantes e refres-
cos artificiais, bebidas ou concentrados a base de
xarope de guarand ou groselha, chds prontos para
consumo e outras bebidas similares, cereais com
aditivo ou adogado, bala e similares, confeito, bom-
bom, chocolate em barra e granulado, biscoito ou
bolacha recheada, bolo com cobertura ou recheio,
barra de cereal com aditivo ou adogadas, gelados
comestiveis, gelatina, temperos com glutamato mo-
nossodico ou sais sodicos, maionese e alimentos em
p6 ou para reconstituicao®.

Ainda em relacio ao PNAE, atualmente, tramita,
no Congresso Nacional, o Projeto de Lei n.° 3.355%,
de 2019, que visa proibir bebidas com baixo valor nu-
tricional e alimentos ultraprocessados nos cardapios da

alimentacio escolar contemplados pelo Programa.

4 A regulacao de ultraprocessados
Brasil e o dever de promover a
seguranca alimentar e nutricional

Em 2019, o relatério da comissiao The Lancet apon-
tou que o atual e principal problema que a humanidade
enfrenta ¢ a “sindemia global”, conceito que exprime a
coexisténcia e interacdo de trés pandemias: a da obesi-
dade, a da desnutricao e a das mudancas climaticas. O
relatorio apresenta que elas compartilham as mesmas
determinantes, sendo uma delas o sistema alimentar
hegemonico. Nesse sentido, o ultraprocessamento de
alimentos é apontado como um fator sindémico, em
virtude de estar diretamente relacionado ao sistema ali-
mentar hegemoénico causando impactos negativos na
saude, cultura e ambiente®.

* BRASIL. Ministério da Educa¢ido; FNDE. Resolugio n° 6, de 8 de
maio de 2020. Dispde sobre o atendimento da alimentagao escolar aos
alunos da educagio basica no ambito do Programa Nacional de Ali-
mentacio Escolar - PNAE. Disponivel em: https://www.in.gov.br/
en/web/dou/-/resolucao-n-6-de-8-de-maio-de-2020-256309972.
Acesso em: 22 jul. 2022.

¥ FELICIANO, Damiao. Projeto de Lei n° 3355, de 2019. Dispoe so-
bre a qualidade dos alimentos adquiridos pelo Programa Nacional
de Alimentagio Escolar — PNAE. Disponivel em: https://www.
camara.leg.br/proposicoesWeb/fichadetramitacao/?idProposic
20=2206809. Acesso em: 22 jul. 2022.

¥ SWINBURN, Boyd ez al. Sindemia global da obesidade, desnutricao e

Por serem, em sua maioria, alimentos ricos em gor-
dura, agicar e/ou sédio, o consumo de ultraprocessa-
dos esta relacionado, direta ou indiretamente, a obesida-
de e DCNTs™. De acordo com a Organizacio Mundial
da Saude (OMS), as DCNT’s matam 41 milhoes de pes-
soas a cada ano, o que corresponde a 71% das mortes

no mundo’.

Além da monotonia no prato, que gera uma falta
de variedade nutricional, a padronizacio da alimenta-
¢ao afeta a cultura alimentar das comunidades, o que
prejudica desde as formas como os alimentos sao cul-
tivados a como e quais alimentos sio consumidos. Seja
pelo preco dos alimentos, pela globalizagao dos padroes
alimentares, ou ainda pelo acesso aos alimentos, o fator
cultural tem perdido a centralidade nas escolhas alimen-
tares, o qual acarreta uma perda de saberes e tradicoes
em relacdo a comida. Como exemplo, a diminui¢ao do
consumo de feijao nos lares brasileiros.

No Brasil, alimentos ultraprocessados sao mais ba-
ratos que alimentos 7 natura. De acordo com relatério
da ACT, publicado em 2022, a atual politica tributaria
federal, somada aos beneficios concedidos para estados
e municipios, viabiliza as grandes empresas e industrias
de ultraprocessados as menores cargas tributarias pos-
siveis, devido ao bom funcionamento do Principio da
Nio Cumulatividade®. A politica de tributa¢io, no caso
brasileiro, deve ser analisada de forma a contabilizar os
incentivos fiscais, a fim de evitar o estimulo 20 consumo:

[..] no Brasil, além de nio haver uma tributacdo

onerosa sobte as bebidas adog¢adas nio alcodlicas os
fabricantes recebem uma série de incentivos fiscais

mudangas climdticas: telatério da comissio The Lancet. Traducio: In-
stituto Brasileiro de Defesa do Consumidor (Idec). Sao Paulo: Idec,
2019. Disponivel em: https://alimentandopoliticas.org.br/wp-con-
tent/uploads/2019/10/Relat%C3%B3rio-Completo-The-Lancet.
pdf. Acesso em: 24 jul 2022.

' De acordo com a OMS os principais tipos de DCNT sio:
doencas cardiovasculares, doengas respiratorias cronicas, cinceres
e diabetes. WORLD HEALTH ORGANIZATION. Implement-
ing nutrition labelling policies: a review of contextual factors. Geneva:
WHO, 2021. Disponivel em: https://www.who.int/publications/i/
item/9789240035089. Acesso em: 31 maio 2024.

2 WORLD HEALTH ORGANIZATION. Noncommunicable
diseases. World Health Organization, 18 abr. 2021. Disponivel em:
https:/ /www.who.int/news-room/ fact-sheets/detail /noncommu-
nicable-diseases#cms. Acesso em: 25 jul. 2022.

55 CAMPOS, Arnoldo Anacleto de; CARMELIO, Edna de Céssia.
Por que a comida sanddvel esti longe da mesa dos brasileiros?: o papel da
tributacio como propulsora da desnutri¢iao, obesidade e mudancas
climéticas no Brasil. [S. £]: ACT, 2022. Disponivel em: https://actbr.
org.br/uploads/arquivos/Por-que-a-comida-saudavel-esta-longe-
da-mesa-dos-brasileiros-hor4.pdf. Acesso em: 20 ago. 2022.
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que beneficiam toda a cadeia produtiva, fazendo
com que que o prego final para o consumidor seja
artificialmente baixo, e, assim, incentive o consumo.
Isso advém, principalmente, dos significativos be-
neficios fiscais concedidos a produtores de xaropes
concentrados instalados na Zona Franca de Manaus
(ZFM) e na Amazonia Ocidental, também a empre-
sas compradoras, em decorréncia da aplicagio de
aliquotas reduzidas ou zeradas de varios tributos™.

Para Passos e/ al”, o preco dos alimentos ultrapro-
cessados no Brasil estd inversamente associado a preva-
léncia de excesso de peso e de obesidade, especialmente
na populac¢io de nivel socioeconémico mais baixo. Um
aumento de 20% no preco de alimentos ultraprocessa-
dos reduziria 6,6% a prevaléncia de excesso de peso, e
11,8%, de obesidade. Segundo os pesquisadores, a ta-
xacdo desses alimentos é uma importante ferramenta
de prevengio e controle da obesidade e DCNTs rela-
cionadas.

E preciso também refletir sobre a desigualdade —
geografica e econdémica — no acesso a alimentos
natura ¢ ultraprocessados. A prevaléncia de desertos e
pantanos alimentares™, especialmente em areas de baixa
e média renda, também ¢ fator que influencia, direta-
mente, na compra desse tipo de alimento, visto que os
moradores dessas localidades teriam de se locomover
para outras regides para comprar alimentos saudaveis®’.

* AZEVEDO, Alan; RIGI, Camilla; AZARIAS, Emily Almeida
(org.). Dossi¢ Big Food: como a industria interfere em politicas de ali-
mentacdo. [S. £]: ACT; IDEC, 2022. Disponivel em: https://actbr.
org.br/uploads/arquivos/DOSSIE-BIG-FOOD_Como-a-indus-
tria-interfere-em-politicas-de-alimentacao_ACT_IDEC_2022.pdf.
Acesso em: 20 ago. 2020. p. 64-65.

» PASSOS, Camila Mendes ¢ al. Association between the price
of ultra-processed foods and obesity in Brazil. Nutrition, Metabolism
and Cardiovascular Diseases, v. 30, n. 4, p. 589-598, abr. 2020. Dis-
ponivel em: https://www.sciencedirect.com/science/article/pii/
S0939475319304600. Acesso em: 26 jul. 2022.

% De acordo com o IDEC (2019) pantanos alimentares sio locais
em que se vende preponderantemente alimentos altamente caldricos
com poucos nutrientes, como redes de fast food e lojas de con-
veniéncia; ja os desertos alimentares sio localidades, onde a pouco
ou nenhum acesso a alimentos in natura ou minimamente processa-
dos. INSTITUTO DE DEFESA DO CONSUMIDOR. Entre de-
sertos e pantanos, quando a geografia urbana é um obstdculo para a
alimentac¢do saudéavel. IDEC, 2019. Disponivel em: https://alimen-
tandopoliticas.org.br/wp-content/uploads/2019/05/idec-urban-
food-sources-fact-sheet_a4-site.pdf. Acesso em: 20 nov. 2020.

7 INSTITUTO DE DEFESA DO CONSUMIDOR. Entre de-
sertos e pantanos, quando a geografia urbana é um obstdculo para a
alimentac¢do saudavel. IDEC, 2019. Disponivel em: https://alimen-
tandopoliticas.org.br/wp-content/uploads/2019/05/idec-urban-
food-sources-fact-sheet_a4-site.pdf. Acesso em: 20 nov. 2020.

A forma de producio, distribui¢dao, comercializac¢ao
e consumo dos alimentos ultraprocessados gera diver-
sas preocupagdes, devido aos seus impactos ambientais,
como a perda da biodiversidade, o desmatamento, a
poluicdo da agua e solo e a emissdo de gases que con-
tribuem para o aquecimento global. Seja na forma de
cultivo, caracterizada por monoculturas, que utilizam a
mecanizacio, uso de agrotéxicos e sementes transgéni-
cas, alto consumo de 4gua, seja o transporte em longas
distancias, seja as embalagens e residuos sélidos.

No Brasil, “respeitar, proteger, promover, prover,
informar, monitorar, fiscalizar e avaliar a realizacao” do
DHAA ¢é um compromisso assumido pelo Estado. As-
sim, considerando o impacto dos ultraprocessados ao
longo dos sistemas alimentares para as pessoas € 0O am-
biente, investigar a agenda regulatéria voltada a alimen-
tos ultraprocessados é tematica urgente™.

Por outro lado, ¢ preciso destacar que o pafs apresen-
ta plenas condi¢oes de garantir o acesso da populacio
ao alimento saudavel. As politicas pablicas vinculadas ao
programa Fome Zero, como o Programa de Aquisicao
de Alimentos (PAA) e o Programa Nacional de Alimen-
tacdo Hscolar (PNAE) sdo exemplos de politicas pabli-
cas fundamentais para a promo¢ao do DHAA no Brasil.
O PAA concentra-se em uma politica de distribuicio
de alimentos que busca escoar a producdo da agricul-
tura familiar, por meio do sistema de compras publicas
com dispensa de licitacdo, destinadas a grupos sociais
em situacao de inseguranca alimentar e nutricional. O
PNAE, por sua vez, se destina aos estudantes da rede
publica, com oferta de refeicGes e acbes de educagio
alimentar e nutricional. Os dois programas procuram
valorizar a produgio da agricultura familiar, mediante a
compra de alimentos locais e sazonais, favorecendo que
cada regido tenha uma alimenta¢ido adequada aos seus
habitos culturais. Os programas, dessa maneira, incenti-
vam os circuitos curtos de comercializacio.

Ao lado desses programas, é preciso destacar ainda a
Politica Nacional de Agroecologia e Produciao Organi-
ca, instituida pelo Decreto n.” 7794, de 20 de agosto de
2012. A efetividade do DHAA, seja no plano interna-
cional ou nacional, requer uma compreensiao do siste-

% BRASIL. Lei n° 11.346, de 15 de setensbro de 2006. Cria o Sistema
Nacional de Seguranca Alimentar e Nutricional - SISAN com vistas
em assegurar o direito humano a alimentagiao adequada e dd outras
providéncias. Disponivel em: https:/ /www.planalto.gov.br/ccivil_03/_
2t02004-2006/2006/1ei/111346.htm. Acesso em: 30 maio 2024.
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ma social, politico e econémico dominante para suscitar
novos caminhos para o processo de tomada de decisdes
que configura o(s) modelo(s) de seguranca alimentar e
nutricional a ser(em) adotado(s) por cada pais ou re-
giao”. A relacdo entre saude, ambiente e culturas estd
presente no modelo de produgdo agroecoldgico, o que
nos retorna a no¢ao de que a produc¢io de um alimento
saudavel compreende a produgio em equilibrio com os
ecossistemas locais, sem agrotoxicos, que respeite 0s sa-
betes e conhecimentos locais/ tradicionais. A producio
de um alimento saudavel também exige dos estados a
criacdo de mecanismos de assisténcia técnica e extensiao
rural, além de incentivos e condi¢bes de crédito adequa-
dos a realidade dos agricultores familiares e com espa-
¢os de comercializacdo para que o acesso a alimentos de
qualidade nutricional seja possivel a toda a populagao,
aproximando campo e cidade.

5 Consideracoes finais

Diante de todo o impacto negativo que a produg¢ao
e consumo de ultraprocessados causam na saude das
pessoas e do planeta, estratégias visando reduzir sua
produgido e consumo precisam ser prioridade nas agen-
das global e nacional. O artigo buscou descrever as di-
retrizes sugeridas pela Organizacdo das Nag¢oes Unidas
para a Alimenta¢ao e a Agricultura (FAO) para, poste-
riormente, avaliar, em que medida, o Brasil avanca em
politicas regulatérias voltadas a efetividade do direito
humano a alimentacdo adequada. Com a trajetéria do
direito humano a alimentagao na agenda politica inter-
nacional, destaca-se que a efetividade do direito a ali-
mentacao depende de um conjunto de politicas publicas
transversais ¢ multiescalares, orientadas para a garantia
da seguranca alimentar e nutricional da populagio. As
diretrizes recomendadas pela FAO estio de acordo com
a Constituicio Federal de 1988 e, dessa maneira, seria
interessante avancar em medidas de taxacdo, de rotula-
gem, de controle de marketing e campanhas de alimen-
tacdo escolar saudavel. Nesse sentido, avalia-se que o
dever dos estados em assegurar padroes de seguranca
alimentar e nutricional ¢ um elemento essencial para a
efetividade do direito humano a alimentagao adequada.
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No campo das Politicas Publicas brasileiras, destaca-se
o Programa Nacional de Alimentacdo Escolar (PNAE),
como estratégia efetiva para a promogao do DHAA.

O estudo restringiu-se a agenda voltada, diretamen-
te, a alimentos ultraprocessados. Reduzir o consumo
destes alimentos ¢ medida qualitativa para promover
o DHAA, o que, considerando a realidade da Améri-
ca Latina e Caribe, perpassa por questdes estruturais
relacionadas a geragdo de renda, a diminui¢do de de-
sigualdades, a reducdo dos precos dos alimentos i na-
tura, 3 valorizacdo de cadeias curtas de abastecimento,
ao incentivo produtivo para a agricultura familiar, na
produgao de alimentos saudaveis. Ou seja, entendemos
que nio hd uma solugido isolada para um problema sis-
temico. Nesse sentido, o fortalecimento da inter-relacao
global local é fundamental para perseguir os objetivos
de uma alimentacdo saudavel, no entanto, desde que
consideradas as diferencas regionais. Assim, o fortale-
cimento de sistemas alimentares justos e sustentiveis
devem atender a critérios sociais, ambientais e culturais,
em contraposi¢ao a um modelo hegemonico de alimen-
tacdo que gera desigualdade, perda da biodiversidade e
culturas. Em um momento em que nutricionismo, ou
seja, a reducdo de alimentos a nutrientes, tem sido utili-
zado como estratégia para promogcao de alimentos niao
saudaveis, ¢ preciso reforcar o entendimento de que ali-
mentacio saudavel e adequada nio se limita a questdes
nutricionais; ela é a transformacao da natureza em gen-
te, em vida, em cultura.
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Abstract

Our research explores the cultural aspects of the Right to Food, as well as
the connections between this right and the Right to Culture, from a Human
Rights perspective. This was done by exploratory research on both legal
conceptual frameworks, as well as a case study on the current concern re-
garding honey production and availability due to bee disappearance. This
disappearance is highly connected to the use of agrochemicals and similar
technologies in agricultural production. From this standpoint, we propose a
conceptual approach to the intersection between the Human Right to Food
and the Human Right to Culture, attempting to offer a framework that gi-
ves a satisfactory answer to the problem of how to protect and regulate
the cultural elements of food production, distribution, and consumption.
First, we analyse the supposition that there’s a cultural element in food, that
varies from society to society but remains a conceptual constant and part
of our relation to food as a species. Secondly, we look at honey as a cultural
element, both in history and in economics. Third, we show the correlation
between agrochemicals, pesticides, and GMOs, and the issues of bee disap-
pearance, colony collapse, etc. Lastly, we propose an interconnected Human
Rights approach based on the dialogues between food and cultural rights.

Keywords: right to food; cultural rights; honey; agrochemicals; human
rights.

Resumo

Nossa pesquisa explora os aspectos culturais do Direito a Alimentagao, bem
como as conexdes entre esse direito e o Direito a Cultura, a partir de uma
perspectiva de Direitos Humanos. Isso foi feito por meio de pesquisa ex-
ploratéria sobre ambos os quadros conceituais legais, bem como um estudo



de caso sobre a preocupagio atual com a produgio e
disponibilidade de mel devido ao desaparecimento das
abelhas. Esse desaparecimento esta muito ligado ao uso
de agrotéxicos e outras tecnologias similares na pro-
ducdo agricola. A partir dessa perspectiva, propomos
uma abordagem conceitual para a intersecdo entre o
Direito Humano a Alimenta¢io e o Direito Humano
a Cultura, tentando oferecer um framework que fornega
uma resposta satisfatoria ao problema de como prote-
ger e regulamentar os elementos culturais da produgao,
distribuicao e consumo de alimentos. Primeiramente,
analisamos a suposicao de que ha um elemento cultural
na alimentacio, que varia de sociedade para sociedade,
mas permanece uma constante conceitual e parte de
nossa relagdo enquanto espécie com a alimentagdao. Em
segundo lugar, olhamos para o mel como um elemento
culturalmente significativo, tanto na historia quanto na
economia. Em terceiro lugar, mostramos a correlagiao
entre agroquimicos, pesticidas e OGM, e os problemas
do desapatrecimento das abelhas, colapso de colonias,
etc. Por fim, propomos uma abordagem interconectada
de Direitos Humanos baseada nos dialogos entre os di-
reitos a alimentacdo e a cultura.

Palavras-Chave: dircito a alimentacio; direitos cultu-
rais; mel; agrotoxicos; direitos humanos.

1 Introduction

Honey holds significant cultural importance across
various societies, reflected in its multifaceted roles in
tradition, economy, and social practices. Our research
explores the cultural aspects of the Right to Food, as
well as the connections between this right and the Right
to Culture, from a Human Rights perspective. This was
done by exploratory research on both legal conceptual
frameworks, as well as a case study on the current con-
cern regarding honey production and availability due to
bee disappearance.

This disappearance is highly connected to the use of
agrochemicals and similar technologies in agricultural
production. From this standpoint, we propose a con-
ceptual approach to the intersection between the Hu-
man Right to Food and the Human Right to Culture,
attempting to offer a framework that gives a satisfactory
answer to the problem of how to protect and regulate

the cultural elements of food production, distribution,
and consumption.

First, we analyse the supposition that there’s a cultu-
ral element in food, that varies from society to society
but remains a conceptual constant and part of our re-
lation to food as a species. Secondly, we look at honey
as a cultural element, both in history and in economics.
Third, we show the correlation between agrochemicals,
pesticides, and GMOs, and the issues of bee disappea-
rance, colony collapse, etc. Lastly, we propose an inter-
connected Human Rights approach based on the dialo-
gues between food and cultural rights.

In many cultures, honey is imbued with spiritual and
symbolic meaning. For instance, in Hinduism, honey
is one of the five elixirs of immortality. In Christiani-
ty and Judaism, honey symbolizes prosperity and the
sweetness of the Promised lLand, as seen in references
to «a land flowing with milk and honey» in the Bible.
The use of honey in religious ceremonies and offerings
underscores its sacred status.

Honey is also featured prominently in the culinary
traditions of many cultures. It is a key ingredient in va-
rious traditional dishes and beverages, such as Greek
baklava, Middle Eastern desserts, and the Ethiopian ho-
ney wine called tej. The culinary use of honey not only
enhances flavour but also preserves cultural recipes and
practices. Its production supports the livelihoods of
countless beekeepers globally, contributing to rural eco-
nomies and community sustainability. In many regions,
beekeeping is a traditional craft passed down through
generations, fostering social cohesion and cultural con-
tinuity.

Culturally, this production is closely linked to envi-
ronmental stewardship. Beekeeping encourages the pre-
servation of natural habitats and biodiversity, reflecting
a cultural appreciation for the interdependence between
humans and nature, meaning honey’s cultural impor-
tance is vast and varied, spanning historical, religious,
medicinal, culinary, economic, environmental, and so-
cial domains. Its enduring presence in diverse cultural
contexts underscores its significance as more than just a
food product but as a vital element of cultural heritage
and identity.

Agrochemicals, pesticides, and transgenic plants
pose significant threats to bees and honey production,
impacting their health, behaviour, and survival. Neoni-
cotinoids—a class of systemic insecticides—, for ins-
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tance, are highly toxic to bees. They affect the central
nervous system of insects, leading to paralysis and dea-
th. Even at low doses, neonicotinoids can impair bees’
foraging behaviour, navigation, and ability to communi-
cate, which are crucial for colony health and efficiency.

Herbicides reduce the availability of wildflowers and
other plants that bees rely on for nectar and pollen. This
loss of food sources can weaken bee populations and
reduce biodiversity. Some Genetically Modified crops
produce their own insecticides that, while targeting
specific pests, raise concern about long-term impact on
non-target species, such as bees. Other transgenic crops
may alter the nutritional content of nectar and pollen,
potentially affecting bee health and their ability to pro-
duce quality honey.

The combined stress from pesticides, pathogens,
and poor nutrition can lead to Colony Collapse Disor-
der (CCD), where worker bees abruptly abandon the
hive, leaving the queen and immature bees to perish.
Declining bee populations mean fewer pollinators for
crops, leading to lower yields and reduced availability
of flowers for nectar collection, essential for honey
production. This decline in bee health and productivi-
ty makes beekeeping less viable, economically straining
beekeepers and threatening the continuity of traditional
honey production practices.

This, in turn, raises the main concern of this resear-
ch, which is the unavailability of a culturally significant
item. The Human Right to Food and the Human Ri-
ght to Culture are interconnected in several meaningful
ways, as food is not merely a necessity for survival but
also a profound cultural artifact. Foods often embody
cultural traditions and heritage, passed down through
generations. They represent cultural identity, communi-
ty history, and shared values. Methods of food prepara-
tion, preservation, and consumption are culturally spe-
cific and contribute to the cultural fabric of a society.

Certain foods symbolize cultural values or historical
events, making them essential to the practice and con-
tinuity of cultural traditions. The right to food includes
access to food that is not only sufficient and safe but
also culturally acceptable. This means respecting dietary
practices, religious restrictions, and traditional foods of
different communities.

For indigenous peoples, for example, traditional
food systems are integral to their cultural identity and
way of life. Protecting their right to food involves sa-

feguarding their land, resources, and traditional agricul-
tural practices. Preserving local agricultural knowledge
and biodiversity is essential for maintaining cultural he-
ritage and ensuring resilient food systems.

Our goal is also to point out that policies aimed
at ensuring food security must consider cultural impacts
and involve local communities in decision-making pro-
cesses to ensure cultural appropriateness and acceptan-
ce. Encouraging sustainable agricultural practices that
preserve traditional crops and food production metho-
ds supports both food security and cultural heritage.

Ensuring access to culturally appropriate food sup-
ports the preservation of cultural heritage and identity,
while protecting cultural rights enhances food security
by maintaining traditional food systems and practices.
These rights mutually reinforce each other, promoting a
holistic approach to human well-being and cultural sus-
tainability.

2 The cultural aspects of food

First and foremost, this paper relies on the widely
accepted premise that food and feeding hold a signifi-
cant place in human cultural practices. Indeed, we have
a plethora of works, from all fields of human knowled-
ge, that point to food as this ancestral, primary source
of cultural meaning and values. From anthropological
works of the likes of Levi-Strauss' to formidable social
analyses such as those of Josué de Castro?, most aspects
of food have been explored—from cultural practice to
hunger, from individualised tastes to mechanisms of
power and control.

What this research explorers, however, is the cultural
aspects of food, and more specifically how legal me-
chanisms interpret and understand this aspect. To do
this, we first need to establish what is this cultural aspect
we refer to, as well as its importance and significance
in society. This, luckily, is well established in the field’s
literature.

Anthropology, for instance, has long recognized that
understanding how a society relates to food and fee-

! LEVI-STRAUSS, C. Do mel ds cinzas. Sio Paulo, SP: Cosac Naify,
2005.

2 CASTRO, Josué de. Geografia da Fome: o dilema brasileiro: Pao Ou
Aco. 10. ed. Rio de Janeiro: Antares, 1984.
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ding is vital to understand their overall cosmologic and
social arrangements’. Sidney Mintz* also provides an
excellent review, which can be very helpful in thinking
about the relationship between food and culture. He
reinforces the positions described above, showing the
cultural power that food has, whether in the construc-
tion and reinforcement of material social relations, or
in the construction and reaffirmation of more abstract
identities and meanings.

On the theme of “eating together” as the primary
ritual that creates/is created by society, Carneiro® ele-
gantly frames it as follows:

The difference between human commensality and
that of animals is that we attribute meanings to the
acts of sharing, and they change over time. Com-
mensality helps to organize the rules of identity
and social hierarchy [...] just as it serves to weave
networks of social relations, it also serves to impo-
se limits and borders, social, political, religious, etc.
[our translation]

The specialized literature on the history of food, as
reviewed by Dos Santos®, predominantly suggests that
commensality (the act of eating together) is a founda-
tional element in human social evolution. Through the
social interactions surrounding food—whether in its ac-
quisition, preparation, or consumption—humans both
create and reflect their social structures.

In more rudimentary contexts, the process of obtai-
ning food directly influences social hierarchies, granting
power to those who excel in hunting, in regions where
hunting is predominant, or in gathering roots, where
foraging is primary. Thus, food plays a crucial role in
shaping intersubjective relationships.

In other words, it is through attributing meaning
to the act of eating that humans transform the mere
acquisition of nutrients into culture. This is when we
begin to talk about «food» as culturally signified nou-
rishment. The history of food, therefore, takes on new
dimensions, making it essential to understand not only
the methods of obtaining food but also the societal im-

> MEIGS, A. Food as a cultural construction. Food and Foodways,
v. 2,n. 1, p. 341-357, 1987. DOI1:10.1080/07409710.1987.9961926.
* MINTZ, S. W. Comida e antropologia: uma breve tevisdo. Revista
Brasileira de Ciéncias Sociais, v. 16, n. 47, p. 31-41, 2001.

> CARNEIRO, H. S. Comida e sociedade: significados sociais na
histéria da alimentacdo. Histdria: questoes e debates, v. 42, p. 71-80,
2005. p. 72.

¢ SANTOS, C. R. A. dos. A alimentag¢io ¢ seu lugar na histéria: os
tempos da memoria gustativa. Histdria: questoes e debates, v. 42, p.

11-31, 2005.

pacts of these methods (such as who hunts, how they
hunt, and what this hunting signifies).

Additionally, it encompasses the methods of prepa-
ration and the cultural significance attributed to these
acts. The forms and rituals of ingestion, along with the
complex web of senses and meanings associated with
food, also come into play. The field of food history pro-
vides intriguing interpretations for understanding and
narrating the relationship between food and culture.

For example, Santos’ notes that: «The cating habits
and practices of social groups, whether distant or re-
cent, which may evolve into culinary traditions, often
make individuals feel part of a sociocultural context
that grants them an identity, reaffirmed by taste me-
moty» Jour translation]. Food is one of the many ways
that man has at his disposal to build identity and be-
longing, uniting or separating groups, constituting tradi-
tions and characteristics that will be part of the intricate
network of meanings that unites a nation, or a people,
for example.

The author also points out some ways in which the
history of food and cuisine can quickly become the his-
tory of peoples themselves. It shows that the break with
the traditional method of human food during the Age
of Enlightenment (in which the night became accessi-
ble, via lighting) meant the emergence of conversation
around a food table, and the whole tradition of bars
and cafes that made possible, in part, the emergence of
the Enlightenment movement, and in part the whole
culinary tradition of «refining» and «haute cuisine» that
France still heads today.

Dos Santos cites other works on the history of salt
and on the history of bread, which demonstrate, as Gil-
berto Freyre did with sugar, that the history of certain
foods is intertwined with the history of certain civiliza-
tions®. During the colonization process, the history of
European civilization is intertwined with the history of
the world itself, so that the history of its cuisine beco-
mes, in part, the history of the world’s cuisine.

Thus, he argues that the end of the millennium and
the beginning of the twenty-first century marks a huge

7 SANTOS, C. R. A. dos. A alimentagio ¢ seu lugar na histéria: os
tempos da memoria gustativa. Histdria: questoes e debates, v. 42, p.
11-31, 2005. p. 12.

8 SANTOS, C. R. A. dos. A alimentagio ¢ seu lugar na histéria: os
tempos da memoria gustativa. Histdria: questoes e debates, v. 42, p.

11-31, 2005. p. 20 et seq.
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paradigm shift, driven by the end of the cold war and
the expansion of capitalism, which disconnects the hu-
man being from previous social textures. This period is
marked by «McDonaldnization», that is, a globalization
of eating habits, in the sense of becoming relatively
homogeneous and gradually losing the previous forms
of food production and ingestion (which respected and
imposed their own time, a time of culture), to emerge
new forms, such as fast food (which refers to the time
of capital and modernity).

Much like Dos Santos, Mintz’ also delves into the
intersection of food and capitalism, highlighting how
food serves as a lucrative commodity deeply embed-
ded in both biological and cultural spheres. Capitalism
exerts significant influence over food, altering not only
how it is produced and distributed but also reshaping
the cultural meanings associated with eating, Mintz un-
derscores this transformation occurring on two fronts:
firstly, in the material realm of food production and dis-
tribution where capitalism dictates relationships among
producers, sellers, and consumers; and secondly, in the
realm of cultural meanings, where capitalism imbues
eating practices and culinary traditions with new signi-
ficance.

Furthermore, he revisits the discourse surroun-
ding McDonald’s as a prime example of globalization
and a catalyst for reconfiguring global food dynamics.
This underscores the notion that shifts in food systems
mirror broader social changes, and vice versa, evident
across historical epochs from pre-modern to modern
societies. Thus, the phenomenon of globalization and
postmodernity manifests distinctly in the realm of
food, reflecting ongoing transformations in societal
structures and cultural practices.

Massimo Montanari'®, in his fundamental work for
the field of food culture studies, approaches the theme
from a very similar perspective. For the author, the crea-
tion of cuisine and the creation of culture occur con-
comitantly. Societies organize cultural practices around
material needs, and the most urgent is usually nutrition
sustenance. Later in his book!!, he retakes the theme
of commensality as ritual practice, but also approaches

? MINTZ, S. W. Comida e antropologia: uma breve revisio. Revista
Brasileira de Ciéncias Sociais, v. 16, n. 47, p. 31-41, 2001.

10" MONTANARI, Massimo. Food is Culture. Nova York: Columbia
University Press. 2006. p. 27-58.

" MONTANARI, Massimo. Food is Culture. Nova York: Columbia
University Press. 2006. p. 91-132.

this intersection of food and culture form the identity
point of view.

In a similar fashion, in the introduction to their book
focusing on food and culture, Brulotte and Di Giova-
ne'? highlight that feeding habits and choices have a
direct relationship to communal recognition, as well
as personal identities. One could argue that this is es-
pecially true in contexts of traditional and indigenous
communities, as Meigs puts it", who are especially re-
liant on food for establishing cultural norms. However,
as Mintz"* and Dos Santos™ “McDonalds perspective”
shows, globalization of food habits is also the cultural
mark of globalized society.

Reichardt and Garavello'’, in a study regarding the
relationship between the Xavante tribes of Brazil and
their territory, show how it is impossible to dissociate
their cultural food practices from their relationship to
the land they live in, in so far as one is essential to the
other. These indigenous communities build their entire
concept of world and self in an entanglement that en-
compasses both land and culture as one, which means
their cooking, eating and sharing food ate all connected
to one specific environment. This goes to show that
food is not only a part of culture, but in a sense is cul-
ture itself.

All of this is to argue that there is an undeniable
cultural aspect imbued in food habits, choices, pro-
duction, and regulation. That is, this cultural aspect is
not exclusive to “traditional feeding practices” in “iso-
lated, indigenous communities”, as some might put it.
Globalization’s choices of food products, exportation
of certain kinds of food items, the dynamics of hun-
ger/overeating in third and first world countries, all of
this is part of an enormous network of cultural prac-
tices'.

2 BRULOTTE, Ronda L.; DI GIOVINE, Michael A. Edible identi-
ties: food as cultural heritage. Farnham: Ashgate; Heritage Culture
and Identity Series, 2014. p. 1-28.

13 MEIGS, A. Food as a cultural construction. Food and Foodways,
v. 2,n. 1, p. 341-357, 1987. DOI1:10.1080/07409710.1987.9961926.
* MINTZ, S. W. Comida e antropologia: uma breve tevisdo. Revista
Brasileira de Ciéncias Sociais, v. 16, n. 47, p. 31-41, 2001.

15 SANTOS, C. R. A. dos. A alimentagio e seu lugar na histéria: os
tempos da memoria gustativa. Histdria: questoes e debates, v. 42, p.
11-31, 2005.

16 REICHARDT, E V.; GARAVELLO, M. E. P. E. Quando habitar
corresponde ao direito humano a alimentagao. Revista de Direito Inter-
nacional, v. 14, n. 1, p. 68-79, 2017.

7 MONTANARI, Massimo. Food is Culture. Nova York: Columbia
University Press. 2006.
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3 Honey as an historically and socially
significant factor

Now we would like to approach the cultural and
economic significance and importance of honey as a
food item. Crittenden' offers an insightful exploration
of honey’s pivotal role in ancient societies, particularly
in terms of its nutritional significance and the challen-
ges associated with its procurement. The author un-
derscores honey’s unique nutritional profile, suggesting
its potential importance for human survival, especially
in environments where nutrient availability was scarce.

Moreover, he posits a correlation between the diffi-
culty of accessing honey and the development of hu-
man tool-making abilities. Depictions of honey collec-
tors using tools in cave art suggest that human ingenuity
enabled access to honey sources that were inaccessible
to other animals. This dual dynamic—between the de-
sire for honey and the development of tools—Iikely
fuelled the evolution of techniques and utensils for
honey extraction. The timing of these advancements
also aligns with the period of brain growth among early
hominids, indicating a symbiotic relationship between
honey procurement and human cognitive development.

If we think about the cultural development of Wes-
tern society, putting together the more traditional narra-
tive that places the West as being the result of a mixture
between Greco-Roman culture and Christianity, we can
already see a role of a certain relevance of honey. Ho-
ney was a relatively central delicacy in Christian-Jewish
culture and generally very important in the Middle East.
Its mentions in the Bible are not numerous, usually as-
sociated with the divine and paradise, which points to
a role of certain nobility within the food divisions. If
we then think about the question of food as a way of
constructing identities, religious identity does not esca-
pe this question’.

Honey was also very well liked in Greece and Rome™.
Roman and Greek recipes were, almost unanimously,
sweetened with honey. The Greek economy was so de-
pendent on honey production that Solon, the Greek ru-

8 CRITTENDEN, A. N. The importance of honey consumption
in human evolution. Food and Foodways, v. 19, n. 3, p. 257-273, 2011.

1 LEVI-STRAUSS, C. Do mel s cinzas. Sio Paulo, SP: Cosac Naify,
2005.

2 CRANE, E. The world history of beekeeping and honey hunting. Lon-
don: Routledge, 1999.

ler, passed specific laws on how and where to assemble
the hives for extraction. Honey has played an important
role in numerous treatment techniques®, returning to
the previous debate on the relationship between food
and health, which is essential to understand the cultural
role of food, and we can cite the well-known and highly
complex case of Chinese medicine, as well as Ayurvedic
medicine.

Thus, it is easy to show that honey played some very
essential role in the construction of the West, both by
way of Christianity and by way of Greco-Roman. Ho-
ney as food (being sweet and highly nutritious), as me-
dicine (in periods of very low development of medical
science) and as an economic value (both because it is
rare in certain places but cultivable in others) has been
an essential part of the historical and social develop-
ment of the West.

The pivotal moment in honey’s history occurred
with the introduction of sugar. Originating in the East,
sugar was brought to Europe through trade facilitated
by Arab peoples™. Before this, sugar had already repla-
ced honey as the primary sweetener in societies with
lower import costs, like China, India, and parts of the
Middle East. However, honey remained prevalent and
accessible across the broader Indo-European continent.

With maritime expansion, sugar production ex-
panded to the Caribbean islands and the Americas,
becoming a luxury item with widespread accessibility.
Sugat’s rise was driven by its efficiency in sweetening,
cost-effectiveness in production, and ease of transport,
which made it economically advantageous for con-
trolling powers.

Mintz*?, as said before, identifies sugar as one of the
carliest examples of the globalization of dietary habits.
Unlike the gradual adoption of foods like bread or salt,
sugar’s expansion was rapid and deliberate, fuelled by
powerful interests that shaped and profited from emer-
ging markets. This support network included material
incentives like pricing and availability, as well as ideolo-
gical factors such as advertising and cultural shifts.

2 PECANAC, M. ¢ al. Burn treatment in ancient times. Med Pregl,
¥. 66, 1. 5-6, p. 223-226, 2003.

2 CRANE, E. The world history of beekeeping and honey hunting. Lon-
don: Routledge, 1999.

# MINTZ, S. W. Comida e antropologia: uma breve revisao. Revista
Brasileira de Ciéncias Sociais, v. 16, n. 47, p. 31-41, 2001.
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By the 19th century, sugar had largely supplanted
honey, except in regions without access to sugar. This
homogenization of sweetening habits reflected sugar’s
adaptability to local traditions. Mintz suggests that
sugar’s dominance foreshadowed the logic that would
govern the post-war global food market: a push towar-
ds homogenization for increased efficiency and ease of
exchange.

In contemporary times, honey maintains a defined
market despite the dominance of sugar. There’s a ten-
sion between the trend towards homogenization and re-
sistance from local movements like the «slow food» mo-
vement, advocating for traditional food habits. Honey’s
perceived health benefits have also led to its inclusion in
movements promoting healthier diets.

A notable example is New Zealand honey, particu-
larly from the «manuka» plant, prized for its medicinal
and nutritional properties. The New Zealand govern-
ment heavily invests in the honey industry, exporting it
internationally and domestically on a large scale. This
underscores the economic value of honey despite com-
petition from sugar®.

The economic value of honey is intertwined with its
social significance. In Brazil, honey production has spe-
cific characteristics, with small to medium-sized produ-
cers predominating”. While there are professionalized
honey production operations, the majority of produc-
tion occurs on a smaller scale and serves local markets®.

Overall, honey remains an integral part of Brazil’s
food culture, supporting small producers economically
and contributing to regional culinary traditions. What
the data indicate, therefore, is that even today honey is
an integral part of Brazil’s food culture, either economi-
cally, helping small producers, or as part of the tradition
of regional cultures.

Additionally, honey production plays a vital role in
enabling other economic activities like bean production
through pollination. Bees and honey production also
help to enable other economic activities, such as the

2 MINISTRY FOR PRIMARY INDUSTRIES. Apzculture: Ministry
Jor Primary Industries 2018 apiculture monitoring programme. Wellington,
New Zealand: Ministry for Primary Industries, 2018.

% CORREA-OLIVEIRA, M. E. ¢f 4/, Apicultores do Estado de
Sergipe, Brasil. Scientia Plena, v. 6, n. 1, p. 1-10, 2010.

% PONCIANO, N. J. ¢ al. Caractetizacio do nivel tecnolégico dos
apicultores do Estado do Rio de Janeiro. Revista de Economia e Sociolo-
gia Rural,v. 51, n. 3, p. 507-522, 2013.

production of beans, through pollination”. It is clear
the important role that honey plays in our food ima-
gination, and in local production economies. Honey
continues to hold significance in both food culture and
local economies.

4 The agrochemical threat to honey
availability*

The root that supports this paper’s arguments, alon-
gside the cultural significance of food in general and
honey in particular, is the threat that widespread, lar-
ge-scale use of agrochemicals in agriculture poses to
beekeeping and honey production. The disappearance
of bees from both natural fauna and controlled envi-
ronments is a growing concern to scientists all over the
wortld”, including the international organizations res-
ponsible for agricultural practices and technology regu-
lations, as well as health and food safety.

Focusing on the effects of these chemical products
on beckeeping and honey production in Brazil, we have
a long standing academical production showing that
bees are largely affected by both transgenic plant mo-
dification and pesticide use®. Government-related re-
searchers have proposed more than once the need for

7 RIZZARDO, R. A. G. et al. Apis mellifera pollination improves
agronomic productivity of anemophilous castor beans (Ricinus
communis). Anais da Academia Brasileira de Ciéncias, v. 84, n. 4, p.
1031-1037, 2012.

# It is worth noting that in Brazilian portuguese there is an es-
pecific word to refer to agricultural pesticides or agrochemicals:
“agrotixicos”. The term is a compound word formed by combining
“agro,” which relates to agriculture, and “Zdxicos,” which means toxic
or poisonous. So, “agrotixicos” would literally translate to “agricul-
tural toxins” in English. These are substances used in farming to
control pests, weeds, and diseases that can damage crops, but they
can also have harmful effects on human health and the environment
if not used properly.

# ROSSL E. M. ¢t al. Abelhas & Agrotixicos: Compilagio sobre as
evidéncias cientificas dos impactos dos agrotoxicos sobre as abel-
has - Peti¢iao perante a Relatoria DESC da Comissio Interameri-
cana de Direitos Humanos. [5.4]: Navdanya International, 2020.
Disponivel em: https://navdanyainternational.org/wp-content/
uploads/2020/11/abelhas2020.pdf. Acesso em: 29 maio 2020.

0 ROSSL, E. M. ¢t al. Abelhas & Agrotixicos: Compilagio sobre as
evidéncias cientificas dos impactos dos agrotoxicos sobre as abel-
has - Peti¢iao perante a Relatoria DESC da Comissio Interameri-
cana de Direitos Humanos. [5.4]: Navdanya International, 2020.
Disponivel em: https://navdanyainternational.org/wp-content/
uploads/2020/11/abelhas2020.pdf. Acesso em: 29 maio 2020.
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a focused long-term approach to understanding this
phenomenon’.

The essence of most research in this topic is, as
summarized by Rossi ez a/.*, that the use of pesticides is
highly damaging to bee colonies, affecting a wide-range
of biological functions, from individual bee navigation
abilities” to colony sustainability capacity®. The case
for chemical harm to bees goes so far as generating an
Huropean Food Safety Authority (EFSA) guidance do-
cument exclusively on the theme® that concludes in the
same direction as virtually all scientific research: pesti-
cides, transgenics and similar agricultural practices are
putting bees at extinction risk.

The logical conclusion is very simple: without bees,
there’s no honey. Agrochemical use in Brazil is directly
related to our agricultural model based on monoculture
and large, monopolised land use®. This not only ampli-
fies large inequalities in rural scenarios, but also crea-
tes, through the “agro-industrial complex”, a fabricated
need for pesticides, agrochemical, and other similar te-

chnologies.
As evidenced by Mossmann, Albiquerque and Bar-
bieri’:

Regarding the harm to pollinators, particulatly bees,
neonicotinoid chemicals are identified wotldwide as

' ROCHA, M. C. L. S. de A. Efeitos dos agrotdxicos sobre as abelhas
silvestres no Brasil: proposta metodoldgica de acompanhamento. Bra-
silia: Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis (IBAMA), 2012.

2 ROSSL E. M. ¢t al. Abelhas & Agrotixicos: Compilagio sobre as
evidéncias cientificas dos impactos dos agrotoxicos sobre as abel-
has - Peti¢io perante a Relatoria DESC da Comissdo Interameri-
cana de Direitos Humanos. [5.4]: Navdanya International, 2020.
Disponivel em: https://navdanyainternational.org/wp-content/
uploads/2020/11/abelhas2020.pdf. Acesso em: 29 maio 2020.

% BALBUENA, M. S. ¢f al. Effects of sublethal doses of glypho-
sate on honeybee navigation. The Journal of Experimental Biology, v.
218, n. 18, p. 2835-2842, 2015.

#* LU, C; WARCHOL, K. M.; CALLAHAN, R. A. Sub-lethal ex-
posure to neonicotinoids impaired honeybee winterization before
proceeding to colony collapse disorder. Bulletin of Insectology, v. 67, n.
1, p. 17-24, 2014.

»  EFSA Guidance Document on the risk assessment of plant pro-
tection products on bees (Apis mellifera, Bombus spp. and solitary
bees). EFSA Journal, v. 11, n. 10, p. 3306, 2013.

% KAGEYAMA, A. O novo padrio agticola brasileiro: do com-
plexo rural aos complexos agroindustriais. [z: DELGADO, Guil-
herme Costa; GASQUES, José Garei; VILLA VERDE, Carlos
Monteiro (org.). Agricultura e politicas priblicas. Brasilia: Ipea, 1990.

% MOSMANN, M. P; ALBUQUERQUE, L.; BARBIERI, 1. B.
Agrotoxicos e direitos humanos no contexto global: O Brasil em
risco de retrocesso? Revista de Direito Internacional, v. 16, n. 2, p. 150—
167, 2019. p. 157.

responsible for Colony Collapse Disorder (CCD).
The 50% decline in the bee population over the
past 25 years in the United States and Great Britain
has been attributed to the use of insecticides, thre-
atening the foundations of agriculture, as 71% of
the crops that provide almost the entitety of global
food rely on bee pollination. [our translation]

Bombardi*® one of the main researchers of this the-
me in Brazil, attributes this to the circular fabrication of
economical needs, in which transgenic plants dominate
the market because of their low price, creating the need
for specific agrochemicals to support their growth, and
specific pesticides to protect them from plagues and di-
seases that originate precisely from their genetic homo-
geneity and monoculture demands.

The result is that agrochemicals and pesticides have
been on the rise for decades in Brazil, despite all heal-
th concerns already well established and proven®. The
scientific community has been on a long struggle against
this use expansion, as encapsulated in the Associagio
Brasileira de Saude Coletiva (Brazilian Association of
Collective Health - ABRASCO) publications organizing
all available evidence and studies®.

Denny, et al."" evaluate that this tendency is not ex-
clusive to Brazil, but rather a characteristic of a specific
form of economic structure built around the attempt
to solve the problem of food security through mass
production, which relies heavily on there chemicals, as
well as genetically modified plants and animals. There
is something to be said as well about how this solution
focuses only on the quantity aspect of the food security
problem, that is, whether there is enough food, but sa-
crifices other aspects such as which foods are available,
the nutritional value of said foods, and the environmen-
tal and health consequences of these practices.

Overall, these approaches are focused in health con-
cerns for humans, but we would like to call attention for

% BOMBARDI, L. M. Geggrafia do uso de agrotéxicos no Brasil e conexies
com a Unidao Enrgpeia. Sio Paulo: FFLCH-USP, 2017.

¥ BRASIL. Relatério Nacional de Vigilincia em Saside de Populacies
Expostas a Agrotixicos. Brasilia/DF: Ministério da Saade, 2016.
Disponivel em: http://bvsms.saude.gov.br/bvs/publicacoes/agro-
toxicos_otica_sistema_unico_saude_v1_t.1.pdf. Acesso em: 10 dez.
2023. v.1, tomo 1.

0 CARNEIRO, E FE Dossié ABRASCO: um alerta sobtre os im-
pactos dos agrotoxicos na saude. [S.4]: EPSJV/Expressio Popular,
2015.

' DENNY, D. M. T. ¢ al. Seguranga alimentar e a governanca
economica global. Revista de Direito Internacional, v. 14, n. 1, p. 125~
141, 2017.
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the effect these products have in the entire ecosystem
chain, including and especially bees health and, conse-
quently, honey availability. As Comino et al. conclude in
their study of agrochemical impact in honey produc-
tion*, there is a direct correlation between pesticide use
and colony collapse.

5 Possible interpretations for the
intersection of the Human Right
to Food and the Human Right to
Culture

Once established both the cultural significance of
food in the case of honey, as well as the threat posed by
pesticides and agrochemicals, we would like to explore
possible interpretations of the current conceptual ar-
senal of international law and Human Rights that may
help analyse the situation and propose effective protec-
tion approaches.

The essence of this paper is the argument that the
protection of food is not limited to securing nuttitio-
nal value and sufficient quantities of food, an approach
that, while legitimate, focuses only on the hunger aspect
of the Right to Adequate Food as established in the Hu-
man Rights agenda. The right to food is a fundamental
human right that ensures everyone has access to suffi-
cient, safe, and nutritious food to maintain a healthy
and active life without facing hunger or malnutrition. It
encompasses not only the availability of food but also
factors such as accessibility, adequacy, and cultural ap-
propriateness—which is the focus of this paper.

The so-called “Right to Culture”, or “cultural rights”,
is a set of fundamental human rights that recognizes the
importance of cultural identity, heritage, and participa-
tion in cultural life. It encompasses individuals® rights to
freely participate in cultural activities, express themselves
culturally, and access and enjoy their cultural heritage.

The Right to Food is more easily identifiable, since
it appears in the Article 25 of the Universal Declaration
of Human Rights (UDHR), as well as the Article 11

2 COMINO, M. B; PAULA, M. S. J. de; MARTINS, G. de S,
GIMENEZ, E. do A. Impacto de agrotéxico na produgio de mel
em propriedade da cidade de Paranapui-SP: estudo de caso. In:
FORUM DE INICIACAO CIENTIFICA DO UNIFUNEC, 9.,
2018. Anais [...], 2018.

of the International Covenant on Economic, Social and
Cultural Rights ICESCR)—of which it is the main fo-
cus. The Right to Culture, while not mentioned directly
in the UDHR, can be derived from Article 18, and it
appears in the Article 15 of the ICESCR.

With both of these international law and Human
Rights instruments in mind, we can propose interpre-
tations that bring forth a dialogue between both rights
frameworks, creating possible intersections between a
right to “a standard of living adequate for the health
and well-being of himself and of his family, including

food”* and the right to “take part in cultural life”*.

The relationship between food and law is intricate-
ly intertwined. Law serves as the framework through
which modern nation-states organize social life, while
simultaneously being shaped by societal norms and va-
lues. Therefore, any discussion on culture or food inhe-

rently involves legal considerations®.

The Human Right to Culture, a well-established
concept, aims to safeguard local and global cultural ex-
pressions, fostering peaceful coexistence among diverse
communities. This framework highlights the State’s role
in actively protecting cultural diversity through legal
means, ensuring that cultural identities are respected
and preserved*.

Within this context, the cultural dimension of food
must be acknowledged and addressed. Food is not
merely sustenance; it is deeply intertwined with cultu-
ral practices and traditions. Thus, discussions on food
should be conducted through the lens of cultural rights,
recognizing the significance of food in shaping cultu-
ral identities. As per Reichardt and Garavello’s work®’,

# UNITED NATIONS. International Covenant on Economic, Social
and Cultural Rights. 1966. Available at: https://www.ohcht.org/en/
professionalinterest/pages/cescr.aspx. Acesso em: 10 dez. 2023.
Article 11.

“ UNITED NATIONS. International Covenant on FEconomic, Social
and Cultural Rights. 1966. Available at: https://www.ohcht.org/en/
professionalinterest/pages/cescraspx. Acesso em: 10 dez. 2023.
Article 15.

# OLIVEIRA, A. R. de. Comida e aspectos simbélicos na perspec-
tiva de politicas publicas para o cumprimento do Direito Humano a
Alimentacao Adequada e Saudavel. Seguranca Alimentar e Nutricional,
Campinas, v. 27, p. 1-10, 2020. DOI:10.20396/san.v27i0.8658090.
Acesso em: 10 dez. 2023.

Y CUNHA FILHO, E. H. Teoria dos direitos culturais: fandamentos e
finalidades. Sao Paulo: Edi¢des SESC Sio Paulo, 2018.

7 REICHARDT, E V.; GARAVELLO, M. E. P. E. Quando habitar
corresponde ao direito humano a alimentagao. Revista de Direito Inter-
nacional, v. 14, n. 1, p. 68-79, 2017.
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there is a connection between food, culture, environ-
mental protection and the rights of indigenous people,
for example.

Given the inherent connection between law and cul-
ture, it is imperative to examine how legal frameworks
address food-related issues such as honey. Honey, as
both a cultural element and a food source, is imbued
with cultural significance and meaning, Therefore, un-
derstanding the legal implications surrounding honey
consumption and production is essential to grasp the
broader debates on food culture.

Dirceu Pereira Siqueira, a fundamental Brazilian refe-
rence in this field, argues that the right to food is implicitly
present in all constitutions, underscoring food’s founda-
tional role in modern statchood®. Brazil’s Constitution
includes the right to food among its social rights in Article
6. Thus, the right to food and related public policies, such
as food secutity initiatives, serve as crucial mechanisms
for state intervention in food matters and societal engage-
ment with the state’s actions. Understanding the intricate
relationship between food, society, and the state demands
considering the right to food and its implications®.

However, this study adopts a broader perspecti-
ve than simply considering honey within the general
framework of the right to food. Dirceu Pereira, in an
article specifically about this intersectional approach™,
argues for a shift from an indirect application of the ri-
ght to food to a more direct and fundamental approach,
connected to cultural public policies.

Pereira also highlights that the right to food en-
compasses various dimensions, including a cultural di-
mension often overlooked by doctrine. He asserts that
food rights extend beyond mere sustenance and include
cultural considerations. To truly grasp the relationship
between the right to food, honey, and pesticide use, un-
derstanding the cultural dimension of the right to food

* SIQUEIRA, D. P. Teoria geral do dircito a alimentacio: cultura, ci-
dadania e legitimacao. Birigui, SP: Universidade Estadual Paulista
(UNESP), 2015.

¥ OLIVEIRA, A. R. de. Comida e aspectos simbélicos na perspec-
tiva de politicas publicas para o cumprimento do Direito Humano a
Alimentacao Adequada e Saudavel. Seguranca Alimentar e Nutricional,
Campinas, v. 27, p. 1-10, 2020. DOI:10.20396/san.v27i0.8658090.
Acesso em: 10 dez. 2023.

" SIQUEIRA, D. P; BRITO, J. R. A dimensio cultural do direito
a alimentagio: as facetas do multiculturalismo e seus reflexos para a
inclusdo social e pessoas e grupos. Revista Brasileira de Direito, v. 10, n.
2,p. 157-176,2023. DOI:10.21534/2317-6139.2023v10n2p157-176.
Acesso em: 10 dez. 2023.

is essential. Pereira contends that food rights are inte-
gral to social inclusion and cultural identity.

Expanding on this perspective, we propose that Cul-
tural Rights serve as a reciprocal interaction between
the State and society within the realm of food. There-
fore, to comprehend the profound impact of honey’s
disappearance on Brazilian food culture, it is imperative
to examine not only the cultural dimension of the right
to food but also the international framework for protec-
ting cultural rights.

The concept of the right to cultural food goes
beyond mere sustenance; it encompasses cultural sig-
nificance and heritage. This approach acknowledges
culturally significant foods, such as fezjoada carioca, whi-
ch have gained recognition as cultural heritage. While
this perspective is particulatly relevant in considering
the potential loss of honey, it underscores the broader
significance of cultural rights in shaping food systems.

If honey holds cultural significance, it warrants pro-
tection under the cultural dimension of the right to
food. However, complexities arise when considering
the process of food homogenization and the erosion
of local traditions and knowledge due to globalization.

Miranda®, for example, identifies three primary
functions of cultural rights: safeguarding cultural iden-
tity, ensuring cultural freedoms, and providing access
to cultural goods. While these rights ideally empower
society to realize its cultural potential, the international
framework grants cultural rights a more assertive role.
In societies marked by profound economic dispatities,
the state’s inaction, as outlined by Miranda, risks extin-
guishing diverse cultures.

To preserve cultures and facilitate their free develop-
ment, states must actively intervene, aligning with prin-
ciples in international declarations Brazil has endorsed.
This entails protecting and nurturing cultures, fostering
equality in exchanges between groups and identities.
Dennis & Stewart™ have suggested the establishment
of an international mechanism to address infringe-
ments on diffuse rights, including food rights.

*I MIRANDA, J. Notas sobre cultura, constitui¢io e direitos cul-
turais. Revista O Direito, v. 138, n. 1V, p. 39-54, 2006.

2 DENNIS, M.; STEWART, D. Justiciability of Economic, Social,
and Cultural Rights: Should There Be an International Complaints
Mechanism to Adjudicate the Rights to Food, Water, Housing, and
Health? Awmerican Journal of International Iaw, v. 98, n. 3, p. 462-515,
2004. DOI1:10.2307/3181641. Acesso em: 10 dez. 2023.
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There is also a need for actions beyond the powers
of state. Estelita™ calls attention to the growing power
of private actors in matters of food sovereignty and se-
curity, especially in the context of globalization and pri-
vatization of food production and control. The author
suggests that global governance of the right to proper
food should focus on the non-state actors as well, es-
pecially in the Global South where state institutions are
often weakened by corruption. We would add that it is
in the Global South, as Reichardt and Garavello® show,
that traditional food cultures are also more at risk.

We derived, from the current interpretations of both
the Human Right to Adequate Food and the Human Ri-
ght to Culture, three possible approaches to connect both:
The “Food Culture Right” approach; the “Cultural Food
Right” approach; and the “Cultural aspects of the Right
to Food” approach. We will explore all three as follows.

5.1 The “Food Culture Right” approach

This approach, derived from works focused on ob-
serving specific food cultures in certain societies, such
as Brulotte and Di Giovine’s selected papers®, focuses
on understanding the set of specific practices revolving
around food production, trade, and consumption as a
cultural heritage to be protected.

That is, the intersection between these Human Ri-
ghts protects and secures a people’s right to their food
heritage and practices, which in turn would demand sta-
tes and private actors actively engage in protecting any
“food culture” in a given society or human group.

5.2 The “Cultural Food Right” approach

This approach, which stems from works such as
Crane’s book> and Crittenden’s paper’—and is the one

% ESTELITA, T. B. Direito 2 alimentagio e responsabilidade in-
ternacional além do Estado. Revista de Direito Internacional, v. 21, n. 2,
p. 49-69, 2024.

* REICHARDT, E V,; GARAVELLO, M. E. P. E. Quando habitar
corresponde ao direito humano a alimentagao. Revista de Direito Inter-
nacional, v. 14, n. 1, p. 68-79, 2017.

* BRULOTTE, Ronda L.; DI GIOVINE, Michael A. Edible identi-
ties: food as cultural heritage. Farnham: Ashgate; Heritage Culture
and Identity Series, 2014.

% CRANE, E. The world history of beekeeping and honey hunting. Lon-
don: Routledge, 1999.

7 CRITTENDEN, A. N. The importance of honey consumption
in human evolution. Food and Foodways, v. 19, n. 3, p. 257-273, 2011.

most akin to the results of analyses focusing on the is-
sues of bee disappearance and honey unavailability in
Brazil**—focuses on the cultural significance of one
specific food item, or group of items, not necessarily to
one specific culture but to cultures in general.

This approach has a possible dialogue to Montanari’s
perspective of food as a cultural asset, as well as
Siqueira’s efforts to frame food as an integral part of
citizenship—that is, availability of certain food items is
a necessary element of an individual’s condition as ci-
tizen and is a parameter for the degrees of dignity in a
certain society.

5.3 The “Cultural aspects of the Right to Food”
approach

The last possible approach offers a broader fra-
mework to intertwin both Human Rights, creating a
more general perspective that allows the international
mechanisms of law to regulate this aspect of the Ri-
ght to Adequate Food more effectively. This approach
is closer to the perspective of researchers like Siqueira
and Brito™ and Silva®, all interested in highlighting the
cultural element that resides within food, without losing
sight of the already widely established doctrine of Ade-
quate Food rights and obligations.

This approach is also interesting in its possible role
within the debate over the best legal conceptual fra-
meworks for protecting the Human Right to Adequate
Food. As analysed by Beuchelt and Virchow®!, the two
primary frameworks in place today are the Human Ri-
ghts paradigm, and the notion of food sovereignty. The

*# KHAUAJA, P. O.;; DAL BOSCO, M. G. Do néctar a0 nada: mel,
direito a alimentacdo adequada e cultura no contexto do uso de
agrotoxicos no Brasil. HomaPublica - Revista Internacional de Direi-
tos Humanos y Empresas, v. 7, n. 1, p. 1-17, 2023.

¥ SIQUEIRA, D. P; BRITO, J. R. A dimensio cultural do direito
a alimentagao: as facetas do multiculturalismo e seus reflexos para a
inclusdo social e pessoas e grupos. Revista Brasileira de Direito, v. 10, n.
2,p. 157-176,2023. DOI:10.21534/2317-6139.2023v10n2p157-176.
Acesso em: 10 dez. 2023.

9 SILVA, M. A. Seguranga alimentar e nutricional: a produc¢io do
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Acesso em: 10 dez. 2023.
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ternational development policy for global hunger and poverty re-
duction? Agriculture and Human Valnes, v. 29, n. 2, p. 259-273, 2012.
DOI:10.1007/s10460-012-9355-0.

KHAUAJA, Pedro Odebrecht; BOSCO, Maria Goretti Dal. International Approaches to the Intersections Between the Human Rights to Food and Culture: a case study based on the agrochemical

2 threat to honey availability. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p- 108-122, 2024.

—_
—_



last one is mainly focused on securing a territory’s inde-
pendence in food production and distribution®.

Both, however, are derivatives from the idea of a
human right to receive sufficient amounts of food in its
nutritional aspect, which is the main goal of eatly de-
bates regarding the Human Right to Adequate Food®.
Although hunger continues to be an issue in contem-
porary international debates, we believe that this ap-
proach allows for an important new take on the issue,
recognizing food as a central part of the protection of
cultural heritage and traditions, as well as acknowled-
ging the cultural element present in every food dynamic,
whether in “traditional” cultures or globalized contexts.

Furthermore, it is a perspective capable of fitting in
both the Human Rights frameworks and the food sove-
reignty paradigm. In the first, it fits as a way to highli-
ght the interconnection between different human rights
mechanisms. In the second, it allows for a deeper deve-
loping of the notion of food sovereignty, including in
it the capacity to provide the culturally significant foods
in a territory.

6 Conclusions

The goal of this research is to explore the interna-
tional law and Human Rights basis for a legal concep-
tual interpretation that connects the Right to Adequate
Food with the Right to Culture. This stems from the
idea that all food is culturally loaded, as well as all cul-
tures have food related elements. This perspective hi-
ghlights the need for a more complex interpretation of
the Human Rights system that allows for the dialogue
between mechanisms and norms to become effective in
public policies and judicial decisions.

By observing the current issues regarding honey
production in Brazil we can very clearly visualize the
need for such effort of interpretation, especially con-
sidering this item’s importance in history. The current
trend of increased use of pesticides, transgenic seeds
and agrochemicals is a material threat to the very exis-

2 JAROSZ, L. Food sovereignty: A new rights framework for food
and nature. Agriculture and Human Values, v. 25, n. 2, p. 281-293, 2008.
DOI:10.1007/s10460-007-9076-4. Acesso em: 12 jul. 2013.
% OSHAUG, A; EIDE, W. B; EIDE, A. Human rights: a norma-
tive basis for food and nutrition-relevant policies. Food Policy, v. 19, n.
6, p. 491-516, 1994. DOI:10.1016/0306-9192(94)90042-6.

tence of a highly significant cultural item that just so
happens to be a food.

It is precisely this element that creates the dialogue
between rights. In other words, there is a direct connec-
tion between agricultural and food safety policies and
cultural protection, which can only be well observed by
an intersectional approach that connects both Human
Rights.
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Abstract

In the context of increasing globalization and technological advancements
in food production, the legal landscape surrounding genetically modified
(GM) foods has become a focal point of international debate. This paper
aims to analyze the complex interplay between international human rights
law, international environmental law, international trade law, and the rights
of developing countries to food sovereignty. Given this background, the au-
thors highlight developing countries’ multifaceted challenges in navigating
this fragmented legal terrain. While employing a qualitative methodology,
the authors examine the core international human rights treaties, pivotal
environmental agreements, and the World Trade Organization’s agreements
to shed light on the significant challenges developing countries face in the
global trade of GM foods. In response to these challenges, the authors pro-
pose some solutions. In particular, they advocate for increased public parti-
cipation and a strengthened promotion of consumers’ right to information.
This research contributes to the ongoing discourse on regulating GM foods
by exploring critical issues and offering helpful insights for policymakers,
academics, and civil society organizations.

Keywords: GMO; genetically modified food; developing countties; sove-
reignty; fragmentation of international law.

Resumo

No contexto da crescente globalizacio e dos avangos tecnolégicos na pro-
ducio de alimentos, o cenario juridico em torno dos alimentos geneticamen-
te modificados (GM) tornou-se um ponto central no debate internacional.
Este artigo busca analisar a complexa interacio entre o direito internacional
dos diteitos humanos, o direito ambiental internacional, o direito do comér-
cio internacional e o direito dos paises em desenvolvimento a soberania
alimentar. Diante desse panorama, os autores destacam os multiplos de-
safios enfrentados pelos pafses em desenvolvimento ao navegar nesse am-



biente juridico fragmentado. Utilizando uma metodolo-
gia qualitativa, o estudo examina os principais tratados
internacionais de direitos humanos, acordos ambientais
fundamentais e os tratados da Organizacao Mundial do
Comércio (OMC), a fim de esclarecer os desafios signi-
ficativos que os paises em desenvolvimento enfrentam
no comércio global de alimentos geneticamente mo-
dificados. Em resposta a essas dificuldades, os autores
propdem algumas solucoes, defendendo, em particular,
uma maior participac¢do publica e o fortalecimento do
direito dos consumidores a informacdo. Esta pesquisa
contribui para o debate continuo sobre a regulamen-
tacdo dos alimentos geneticamente modificados, explo-
rando questdes criticas e oferecendo insights valiosos
para formuladores de politicas, académicos e organi-
zacOes da sociedade civil.

Palavras-chave: OGM; alimentos geneticamente mo-
dificados; paises em desenvolvimento; soberania; frag-
mentacao do direito internacional

1 Introduction

Food is the foundation of human life. Food nouri-
shes our bodies and shapes our economies, societies,
and cultural identities. The production and consump-
tion of food are intricately linked to our well-being and
the planet’s sustainability.

In the context of globalization and technological
advancements, how we produce food is undergoing
profound transformations. Genetically modified (GM)
foods have emerged as a controversial yet potentially
transformative force in global food systems. Over the
past 25 years, GM crops have seen a 100-fold increase
in production.! However, this rapid advancement has

! MATHUR, Vartika ¢ al. Wotld cultivation of genetically modi-
fied crops: opportunities and risks. In: LICHTFOUSE, Eric (ed.).
Sustainable agriculture reviews. Cham: Springer, 2017. v. 25. p. 45-87.
ISAAA. ISAAA Brief 55-2019: executive summary: Biotech crops
drive socio-economic development and sustainable environment
in the new fronter. [5.4]: ISAAA, 2019. Available at: https://www.
isaaa.org/resources/publications/briefs/55/executivesummary/
default.asp. Access on: 28 May 2024.

ISAAA. Pocket K no. 16: Biothec crop highlights in 2019. 15.4.4.A4,
[20197]. Available at: https://www.isaaa.otg/resources/publica-
tions/pocketk/16/#:~:text=The%20most%20planted%o20bio-
tech%20crops,crops%0200r%2091.9%20million%?20hectares.  Ac-
cess on: 28 May 2024.

ISAAA. GM approval database. 15444, [2024?]. Available at: htt-
ps:/ /www.isaaa.org/gmapprovaldatabase/default.asp. Access on:

been accompanied by complex questions surrounding
the regulatory frameworks governing GM food trade.

Developing countries have to struggle with hunger,
poverty, and environmental degradation. Limited scien-
tific infrastructure and financial resources complicate
their efforts to achieve sustainable development while
tackling the complex issues surrounding GM foods. As
a result, developing countries face significant challen-
ges while navigating GM technology’s potential benefits
and risks.

This article examines the multifaceted legal landsca-
pe surrounding the international trade of GM food (sec-
tion 1). It focuses on the challenges developing countries
face and their concerns regarding GM food commer-
cialization. The authors argue that while science plays a
crucial role in ensuring the safety of GM technologies,
strong public participation and an effective promotion
of consumers’ right to information are essential for fos-
tering sustainable food systems (section 2).

2 The Legal Landscape of Genetically
Modified Food Trade

The trade of genetically modified organisms
(GMOs) raises complex legal issues that intersect seve-
ral branches of international law (international human
rights law, international environmental law, and inter-
national trade law) and concerns related to food sove-
reignty. Understanding how these branches of interna-
tional law interact is crucial for navigating the complex
world of GMOs. This section will explore the relevant
rules within each branch and analyze their interactions.

2.1 International Human Rights Law and
Genetically Modified Food Trade

The Universal Declaration of Human Rights
(UDHR), adopted in 1948, is an essential legal instru-
ment for human rights protection. Created by represen-
tatives from diverse legal and cultural backgrounds, the
UDHR sets out fundamental human rights to be uni-
versally protected. It has inspired the adoption of over

28 May 2024.
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70 human rights treaties, which are applied globally and
regionally.”

In the context of GM foods, some provisions of
the UDHR are of particular pertinence: Article 19 on
the right “to seek, receive, and impart information” and
Article 25 on the right “to the standard of living ade-
quate for the health and well-being (of himself and his
family), including food”. These articles highlight the ri-
ght to food, the right to an adequate standard of living,
and the right to information. These rights are further
detailed in the 1966 International Covenant on Econo-
mic, Social and Cultural Rights (ICESCR) and the 1966
International Covenant on Civil and Political Rights
(ICCPR).

a. The Right to Food and Genetically Modified
Foods

The right to food, enshrined in Article 11 of the
ICESCR, is a fundamental human right. It guarantees
everyone access to “an adequate standard of living for
himself and his family, including adequate food,” and
the “fundamental right of everyone to be free from
hunger”. To implement this right, States Parties make
full use of technical and scientific knowledge to “achie-
ve the most efficient development and utilization of na-
tural resources” to “improve methods of food produc-
tion, conservation, and distribution”. The right to food
represents a vision of a world without hunger, where
people can feed themselves with dignity.’

However, this vision extends beyond simply pre-
venting starvation. The ICESCR and the World Health
Organization’s Alma-Ata Declaration emphasize that
the “right to food” requires access to “safe and nutri-
tious” food.* Thus, the right to food has two dimen-
sions: (i) quantity (having enough food to meet the
body’s needs consistently) and (ii) quality (consuming
food that is not only filling but also contributes to your
health and well-being). The right to food goes beyond

2 UNITED NATIONS. Universal Declaration of Human Rights.
Paris: UN, 1948. Available at: https://www.un.org/en/about-us/
universal-declaration-of-human-rights. Access on: 28 May 2024.

> FAO. The right to adequate food. Geneva: FAO, 2010. Available at:
https://www.ohchr.org/sites/default/files/Documents/Publica-
tions/FactSheet34en.pdf. Access on: 28 May 2024.

* WHO. Declaration of Alma-Ata. Geneva: WHO, 1978. Available
at:  https://cdn.who.nt/media/docs/default-source/documents/
almaata-declaration-en.pdf?sfvrsn=7b3c2167_2. Access on: 3 Feb.
2025. art. VIL.

just filling bellies: it encompasses the right to access
food that nourishes and sustains a healthy life.”

In this context, how GMOs contribute to the right
to food may be a topic of debate. Quantitatively, we
may argue that the production and distribution of GM
foods contribute to enhancing the right to food. GMOs
can be engineered for higher yields, pest and disease re-
sistance, herbicide tolerance, and increased nutritional
value. This can help to address the food demands of the
global growing population with a more nutritious and
affordable food supply. However, qualitatively, the long-
-term health effects of GM foods are not fully unders-
tood. One may raise the following questions: Are there
risks to physical health linked to GM food production
and consumption? Do GM foods truly contribute to
people’s long-term health and well-being? In today’s
context, should we accord priority to food quantity
or quality? Those are difficult questions, especially for
developing countries, whose choices are limited due to
their lack of resources.

b. The Right to an Adequate Standard of Living
and Genetically Modified Foods

Article 11 of the ICESCR emphasizes the right to
“the continuous improvement of living conditions.”
Article 12 of the same covenant acknowledges the right
to enjoy “the highest attainable standard of physical and
mental health”. To this end, states must take necessary
steps to “improve all aspects of environmental and in-
dustrial hygiene” and “prevent, treat, and control epide-
mic, endemic, occupational, and other diseases.”

These provisions can support and oppose GM foo-
ds’ production and distribution.

On one hand, proponents of GM foods may argue
that GMOs contribute to environmental protection by
reducing the need for pesticides and herbicides. Thus,
the right to environmental hygiene may be better pro-
tected. Besides, GMOs can offer economic benefits:
they increase profitability for farmers and reduce food
prices for consumers. In that way, they contribute to an
adequate standard of living

> WFEP. What is food security? Available at: https://www.wip.otg/
node/359289. Accessed on: 28 May 2024.

NAMIBIA. Ministry of Higher Education, Training and Employ-
ment Creation; FAO. Food & nutrition: a handbook for Namibian
volunteer leaders. Windhoek: FAO, 2004. Available at: https:/ /www.
fao.org/4/a0104¢/20104c00.htm#Contents. Access on: 28 May
2024.
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On the other hand, critics of GMOs may raise con-
cerns about the risk of GMO crops cross-breeding with
wild plants. This process risks creating “superweeds”
and reducing genetic diversity. As a consequence, crops
may become more vulnerable to pests and diseases in
the long term. This risk could undermine the right to a
healthy environment and living conditions. Moreover,
while dominating the GMO seed market, large corpora-
tions control the food supply. An increased dependence
on these corporations may affect the farmers’ right to
an adequate standard of living,

In summary, the same human rights provisions re-
garding an adequate standard of living can be invoked
to support and oppose GM foods.

¢. The Right to Information and Genetically Mo-
dified Foods

The right to information plays a crucial role in the
context of GM foods commercialization. Article 19 of
the ICCPR echoes the UDHR in guaranteeing “the ri-
ght to seek, receive and impart information and ideas of
all kinds, regardless of frontiers.”

Food is essential for human health and life. There-
fore, the right to information arguably translates to a
consumer’s right to information about their food. By
understanding the characteristics of their food, inclu-
ding whether it contains GMOs, consumers can make
better choices and protect themselves from poten-
tial hazards.® Consumers’ right to information regat-
ding GMOs is recognized globally, particularly in the
United Nations Guidelines on Consumer Protection
(UNGCP) of 1985." These guidelines are non-binding.
Nevertheless, some countries, such as Australia, Korea,
and Malaysia, acknowledge them as setting minimum
international standards for consumer rights.®

Food labeling is a key tool for implementing the ri-
ght to information. Labels inform consumers about va-
rious food attributes, including the presence of GMOs.
However, simply reading labels does not provide an

¢ BUMBLAUSKAS, Daniel e a/. A blockchain use case in food dis-
tribution: Do you know where your food has been? International Jour-
nal of Information Management, [s.), v. 52, p.ini 1-10, Jun. 2020. DOI
10.1016/j.ijinfomgt.2019.09.004. Available at: https://www.science-
direct.com/science/article/pii/S026840121930461X?via%3Dihub.
Access on: 3 Feb. 2025.

" UNCTAD. United Nations Guidelines for consumer protection. Geneva:
UN, 2016.

8 SINAI Deutch. Are consumer rights human rights? Osgoode Hall
Law Journal, [s.L], v. 32, n. 3, p. 537- 578, 1994.

adequate understanding of issues related to GM foo-
ds, which are technically complex. For this reason, the
right to information should encompass access to upda-
ted scientific information on the associated benefits and
risks of consuming GM foods. However, guaranteeing
this access remains challenging, especially for develo-
ping countries.” GMO producers often maintain se-
crecy regarding information that could raise health or
environmental concerns. Consequently, public dissemi-
nation of this information is usually limited. Meanwhi-
le, organizations skeptical of GMOs, such as NGOs
and some governments, often have limited resources
to conduct independent research. The lack of universal
traceability and labeling mechanisms further complica-
tes the issue.

2.2 International Environmental Law and
Genetically Modified Food Trade

The Cartagena Protocol on Biosafety to the Con-
vention on Biological Diversity (CPB), adopted in 2000,
is the key international environmental instrument re-
gulating GMOs. This Protocol is primarily an environ-
mental agreement. However, due to its focus on the
international movement of GMOs, its impact on the
GMO trade is significant."

The core provision of the CPB is the Advance In-
formed Agreement (AIA) procedure. According to
this procedure, exporters shall obtain the importing
country’s consent before the first shipment of living-
-modified organisms (LMOs).!" A party wishing to ex-
port LMOs for “intentional introduction into the en-
vironment” must notify the potential recipient country
of its intention through the AIA procedure.”” The po-
tential importing country must then decide whether to

> DUFOUR, Geneviéve. Les OGM a 'OMC
du rapport du groupe special dans P'affaire CE : produits biotech-

: resume critique

nologiques. Revue Quebecoise de Droit International, 5.4, p. 281-311,
Apt. 2007. Numéro hors-série. DOI 10.7202/1069053ar. Available
at: https://id.erudit.org/iderudit/1069053ar. Access on: 3 Feb.
2025.

1" TERENCE, Stewart; DAVID, Johanson. A nexus of trade and
the environment: the relationship between the cartagena protocol
on biosafety and the SPS Agreement of the World Trade Organiza-
tion. Colorado Journal of International Environmental Iaw and Policy, [s.1],
v. 14, n. 1, p. 1-52, 2003.

""" CBD. Convetion on biological diversity. Montreal: CBD, 1993. art.
7-10, 12.

12 CBD. Convetion on biological diversity. Montreal: CBD, 1993. art.
7(1), 8.
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authorize the import of the LMO. This decision shall
be based on risk assessment conducted in a “scientifi-
cally sound manner”.” The importing country may also

require the exporter to conduct its risk assessment."*

The CPB allows importing countries to take preven-
tive measures based on potential environmental risks.
In revanche, exporting countries can challenge these
measures if new scientific evidence emerges. However,
unless the exporter requests it, there is no obligation for
continuous review."” During the whole process, socio-
-economic concerns related to “the conservation and

>

sustainable use of biological diversity” can be taken into

consideration.'®

It is necessary to note that, the CPB’s applicability to
LMOs intended for direct food use remains a topic of
debate. The Protocol applies to LMOs that may adver-
sely affect the environment, “taking also into account
risks to human health” (Article 4 of the CPB). Interpre-
tations of this provision differ among member states."’
The United States argues that the Protocol doesn’t ap-
ply to food safety, while the EU maintains that it does."

In any case, science plays a decisive role within the
international environmental law framework for GM
foods, particulatly in the context of the CPB. Importing
countries can approve or deny LMO imports based on
a “scientifically sound” risk assessment. Exporters may
be required to conduct their risk management procedu-
res, based on scientific research. Furthermore, they can
leverage “scientific evidence” to challenge restrictions
imposed by importing nations.

5 CBD. Convetion on biological diversity. Montreal: CBD, 1993. art.
15(1).

" CBD. Convetion on biological diversity. Montreal: CBD, 1993. art.
15(2).

5 EGGERS, Barbara; MACKENZIE, Ruth. The Cartagena Pro-
tocol on Biosafety. Journal of International Economic Law, [s.1], p. 525-
543, 2000.

16 CBD. Convetion on biological diversity. Montreal: CBD, 1993. art. 26.
7 'TERENCE, Stewart; DAVID, Johanson. A nexus of trade and
the environment: the relationship between the cartagena protocol
on biosafety and the SPS Agreement of the World Trade Organiza-
tion. Colorado Journal of International Environmental Iaw and Policy, [s.1],
v. 14, n. 1, p. 1-52, 2003.

8 LMO-FFPs currently make up 90% of trade in GM products.
EGGERS, Barbara; MACKENZIE, Ruth. The Cartagena Protocol
on Biosafety. Journal of International Economic Law, [s.l], p. 525-543,
2000. p. 530.

2.3 International Trade Law and Genetically
Modified Food Trade

The World Trade Organization (WTO) legal fra-
mework is the principal multilateral regime governing
international trade law. The WTO agreements empha-
size, among other things, the principle of non-discri-
mination, according to which similar traded products
shall receive equal treatment.” Trade liberalization is
achieved through the reduction of tariff barriers and
the elimination of non-tariff barriers. Nevertheless, the
General Agreement on Tariffs and Trade (GATT) Ar-
ticle XX allows measures to protect human health and
the environment. These measures shall satisty condi-
tions prescribed by this article and strictly interpreted by
the WTO dispute settlement body.” The Agreement on
the Application of Sanitary and Phytosanitary Measures
(SPS Agreement) and the Agreement on Technical Bar-
riers to Trade (TBT Agreement) were adopted to clarify
Article XX.*!

The SPS Agreement outlines rules that WTO mem-
bers shall respect when applying food safety, as well as
animal and plant health standards.”> These include ba-
sing SPS measures on science and avoiding their use as
disguised trade barriers. Measures aligned with interna-
tional standards are presumed “necessary to protect hu-
man, animal or plant life or health”.” However, WTO
members can impose stricter measures if justified by
a sufficient scientific basis.** This justification requites
a risk assessment to evaluate potential adverse effects.
When scientific evidence is insufficient, the SPS Agree-
ment allows for temporary measures based on available
information. However, in this situation, related mem-

Y WTO. General Agreement on Tariffs and Trade (GATT 1947).
Genebra: WTO, 1947. Available at: https://www.wto.otg/english/
docs_e/legal_e/gatt47_e.htm. Access on: 3 Feb. 2025.

% KENNEDY, Kevin C. The GATT-WTO System at Fifty. Wis-
consin International Law Journal, [s.1], v. 16, n. 2, p. 421-528, 1998.

2 OSTROVSKY, Aaron A. The European Commission’s regula-
tions for genetically modified organisms and the current WTO dis-
pute: human health or environmental measures? Why the deliberate
release directive is more appropriately adjudicated in the WTO un-
der the TBT agreement. Colorado Journal of International Environmental
Law and Policy, v. 15, . 2, p. 209-244, 2004.

2 MC DONALD, Michelle K. International Trade Law and the
US-EU GMO Debate: can Africa weather this atorm? Georgia Journal
of International and Comparative Law, [5.L], v. 32, p. 503-538, 2004.

B WTO. Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement). Genebra: WTO, 1995. art. 3.2.

 WTO. Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement). Genebra: WTO, 1995. art. 3.3.
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bers shall “collect the additional information necessary
to assess the risk more objectively and consider. SPS
appropriate measures within a reasonable period of
time”.” This “reasonable petriod of time” must be esta-

blished on a “case-by-case basis.”*

The TBT Agreement encompasses standards and
“technical regulations that focus on non-safety related
attributes of all products, such as characteristics of how
a product is manufactured.””” Generally, the risk assess-
ment requirements of the TBT Agreement are conside-
red “much less stringent” than the requirements of the
SPS Agreement.® Therefore, one may ask if a WTO
member can justify non-SPS aspects of its regulations
based on the less stringent requirements of the TBT
Agreement.

The European Communities — Measures Affecting the Ap-
proval and Marketing of Biotech Products dispute (*“Biotech
dispute”), opposing the European Communities (EC)
on one side and the United States (US), Canada, and
Argentina on the other, plays an important role in cla-
rifying trade rules related to GM foods. The dispute
centered on the EC approach towards GMOs and its
compatibility with the WTO law. The applicants argued
that the EC regulations were overly restrictive and vio-
lated the SPS Agreement. They criticized the EC’s “pre-
cautionary” approach, which, like that of many other
countries,” emphasized potential risks despite scientific
uncertainty.

» EGGERS, Barbara; MACKENZIE, Ruth. The Cartagena Pro-
tocol on Biosafety. Journal of International Economic Law, [s.1], p. 525-
543, 2000. p. 538.

% WTO. WI/DS76/AB/R, 22 Feb. 1999. Japan: measures affect-
ing agricultural products: AB-1998-8. Genebra: WTO, 1998.

# SHELDON, Ian M. Regulation of biotechnology: will we ever
“freely” trade GMOs? Eurgpean Review of Agricultural Economics, [s.1],
v. 29, n. 1, p. 155-176, 2002.

# COVELLL Nick; HOHOTS, Viktor. The Health Regulation of
Biotech Foods Under the WTO Agreements. Journal of International
Economic Law, [5.], vol. 6, n. 4, p. 773-795, 2003.

#  The Australian Gene Technology Act was enacted in December
2000 along with the Gene Technology (License Fees) Act 2000 to
regulate all “transactions” with GMOs (e.g. research, production,
trade and import). China has initially embraced the environmental
and commercial approval of GM crops. However, the approval pro-
cess has been significantly reduced since 2000 and strict regulations
have been implemented for GMO imports. Several other Asian
countries have also made efforts to control the import of GMOs.
The Korean Ministry of Agriculture and Forestry required manda-
tory labelling for certain GM ingredients, including GM soybeans,
corn, and bean sprouts from March 1, 2001, and GM potatoes from
March 1. March 2002; In 2001, Thailand banned all genetically mod-
ified plant experiments and restricted GM imports (See BAUMUL-

In this case, the dispute settlement Panel contribu-
ted to interpreting some details of WTO rules related
to GMO trade. Firstly, concerning the relationship be-
tween the SPS Agreement and the TBT Agreement, it
recognized that a measure could fall under both agree-
ments if it addressed both SPS concerns and technical
aspects.”’ Secondly, the dispute also brought the precau-
tionary principle to the forefront. The EC argued that
the precautionary principle was a general principle of
international law.>® However, the Panel, acknowledging
the ambiguity surrounding this concept, refrained from
taking a definitive position.”” Thirdly, the Panel speci-
fied its opinion on WTO members’ right to establish
their human and animal health protection levels. To de-
fend its approach, the EC cited, among other things,
Article 5.7 of the SPS Agreement, which allowed for
temporary measures, and highlighted WTO members’
right to establish their protection levels.”” However, the
Panel rejected this argument, stating that the level of
protection chosen by a member was not relevant to de-
termining the adequacy of scientific evidence.” The Pa-
nel concluded that due to the absence of a proper risk
assessment, the EC’s measures violated Article 5.1 and
Article 2.2 of the SPS Agreement.

Some experts have criticized the Panel’s above-men-
tioned opinion. According to them, by not recognizing
the right of members to establish their protection le-
vels, the Panel undermined the SPS Agreement. Con-
currently, many respected scientists questioned the vali-

LER, Heike. domestic import regulations for genetically modified
organisms and their compatibility with WTO Rules. Asian Biotechnol-
0gy Development Review, [s.1], v. 6, n. 3, p. 33-42, Jul. 2004.).

0 WTO. WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Sept.
2006. European communities — measures affecting: the approval
and marketing: of biotech products: reports of the panel. Genebra:
WTO, 2000. § 7.147.

UOWTO. WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Sept.
2006. European communities — measures affecting: the approval
and marketing: of biotech products: reports of the panel. Genebra:
WTO, 2000. § 7.78.

2 WTO. WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Sept.
2006. European communities — measures affecting: the approval
and marketing: of biotech products: reports of the panel. Genebra:
WTO, 2000. § 7.87.

¥ WTO. WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Sept.
2006. European communities — measures affecting: the approval
and marketing: of biotech products: reports of the panel. Genebra:
WTO, 2006. § 4.600 - 603. (First Written Submission of the Euro-
pean Communities).

*OWTO. WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Sept.
2006. European communities — measures affecting: the approval
and marketing: of biotech products: reports of the panel. Genebra:
WTO, 2000. § 7.3235-7.3237.

NGUYEN, Thao Thi Thu; TRAN, Duong Thi Thuy. Legal challenges in international trade of genetically modified food for developing countries: navigating a fragmented landscape. Revista de Direito

*° Internacional, Brasilia, v. 21, n. 3, p. 123-138, 2024.

—
NS



dity of evidence regarding GMO safety.”” Some others
praised the EU’ approach. DUFOUR, for example,
pointed out that the EU sought to gather additional
information for a more objective risk assessment and
revise its measures accordingly. According to her, this
approach was in conformity with Article 5.7 of the SPS
Agreement. In addition, it allowed for the reevaluation
of scientific evidence and evolving scientific knowledge
while considering public concerns and recognizing cul-

tural differences.*

»  See, for example, COT, Jean-Pierre. Le principe de précaution

en droit européen et international Iz WALINE, Jean. Gouverner, ad-
ministrer, juger. liber amicorum Jean Waline. Paris: Dalloz, 2002. p.
159-184.

DEGLISE, Fabien. Un spécialiste des OGM met en garde le Canada
contre le saumon transgénique. Ledevoir, [5.2], 25 Oct. 2005. Available
at: https://www.ledevoir.com/societe/sante/93411/un-specialiste-
des-ogm-met-en-garde-le-canada-contre-le-saumon-transgenique.
Access on: 3 Feb. 2025.

SERALINI, Gilles-Etic. Génétiguement incorrect. Patis: Flammarion,
2005.

BERLAN, Jean-Pierre. La guerre an vivant: organismes génétique-
ment modifiés et autres mystifications scientifiques. Marseille: Ag-
one, 2001.

Some researchers demonstrate a link between the consumption of
GM food and serious mental and physical health in rats, field mous-
es and mouses. See KEMPE, Hervé. L’expertise confidentielle sur
un inquiétant mafs transgénique. e Monde, 23 April 2004.
GREENPEACE. MONS8G3, e mais de Monsanto : impropre aux rats,
impropre anx humains (Document d'information), 6/2005. DUFOUR, Ge-
nevieve. Les OGM a ’OMC : resume critique du rapport du groupe
special dans Iaffaire CE : produits biotechnologiques. Revue Quebe-
coise de Droit International, [5.4), p. 281-311, Apr. 2007. Numéro hors-
série. DOI 10.7202/1069053ar. Available at: https://id.erudit.org/
iderudit/1069053ar. Access on: 3 Feb. 2025.

PRESCOTT, Vanessa E. ¢ al. Transgenic expression of bean
a-amylase inhibitor in peas results in altered structure and immu-
nogenicity. Journal of Agricultural and Food Chemistry, [s.L], v. 53, n. 23,
p. 9023-9030, 2005. DOT 10.1021/jf050594v. Available at: https://
pubs.acs.org/doi/10.1021/jf050594v#. Access on: 4 Feb. 2025.
EWEN, S. W; PUSZTAI, A. Effect of diets containing genetically
modified potatoes expressing Galanthus nivalis lectin on rat small in-
testine. Lancet, [5.], Oct. 1999. DOI 10.1016/S0140-6736(98)05860-
7. Available at: https://pubmed.ncbi.nlm.nih.gov/10533866/. Ac-
cess on: 3 Feb. 2025.

MALATESTA, Manuela. Reversibility of hepatocyte nuclear modi-
fications in mice fed on genetically modified soybean. Ewropean Jour-
nal of Histochemistry, [s.1], v. 49, n. 3, p. 237-242, 2005.

TRAAVIK, Terje. The 35S CaMV plant virus promoter is
active in human enterocyte-like cells. Ewropean food research and technol-
0gy, [5.2], v. 222, n. 1, p. 185-193, 2006.

% DUFOUR, Genevieve. Les OGM a 'OMC : resume critique
du rapport du groupe special dans P'affaire CE : produits biotech-
nologiques. Revue Quebecoise de Droit International, 5., p. 281-311,
Apt. 2007. Numéro hors-série. DOI 10.7202/1069053ar. Available
at: https://id.erudit.org/iderudit/1069053ar. Accessed on: 3 Feb.
2025. For more analyses, see also FABRI, Hélene Ruiz; GRANDO-
NI, Lorenzo. L’affaire des OGM devant le juge de POMC: science et
précaution sans principes. Diritto del Commercio Internazionale: Pratica

The dispute also raised questions related to food so-
vereignty. This concept covers the rights of people and
communities to control their food systems by making
decisions related to food production, distribution, and
consumption. Food sovereignty may also be defined as
the right of people to healthy and culturally appropriate
food produced through ecologically sound and sustai-
nable methods, as well as their right to determine their
own food and agticulture systems.”’

With that in mind, one may wonder if the libera-
lization of GM food trade risks undermining food
sovereignty.” GMOs are developed and promoted
principally by a few large multinational corporations.
Therefore, these corporations exercise control over
the global food supply. Maintaining food sovereignty is
challenging, with peoples, communities, and states in-
creasingly dependent on those corporations.

Each sovereign state shall have the right to control
and regulate food production and consumption within
its borders.” This right enables them to establish their
level of human, animal, and plant health and life pro-
tection. Not empowering the WTO members’ rights to
develop their protection level may undermine states’
food sovereignty. As risks to physical health linked to
GM food consumption are not identified cleatly, states’
right to decide whether or not to open their market for
GM foods shall be recognized. Only in that case can
they maintain their food sovereignty.

2.4 Navigating the Intersection: International
Law and the Regulation of Genetically
Modified Food Trade

The regulation of GMOs presents a complex chal-
lenge at the intersection of three branches of interna-
tional law: human rights law, environmental law, and

Internazionale e Diritto, [s.4], v. 21, n. 3, p. 641-664, 2007.

7 TOKAR, Brian. The GMO Threat to Food Sovereignty: Sci-
ence, Resistance, and Transformation. Iz SCHANBACHER, Wil-
liam D. (ed.). The global food system: issues and solutions. New York:
Praeger, 2014. cap. 9, p. 173-190.

% TOKAR, Brian. The GMO Threat to Food Sovereignty: Sci-
ence, Resistance, and Transformation. Iz SCHANBACHER, Wil-
liam D. (ed.). The global food system: issues and solutions. New York:
Praeger, 2014. cap. 9, p. 173-190.

*  LOPEZ, Miguel Angel Martin. A study on the application of
food sovereignty in international law. Groningen Journal of International
Law, [s.4], v. 4, n. 2, p. 14-31, 2016, DOI: 10.21827/59db67£29999¢.
Available at: https://ugp.rug.nl/ GROJIL/article/view/29519. Ac-
cess on: 3 Feb 2025.
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trade law. It is noteworthy that international law is
fragmented by nature. This fragmentation enables the
consideration of different priorities.” However, the in-
dependence of international law branches may hamper
legal security and a coherent regulation of GMOs. The
question is how to address the challenges caused by this
fragmentation. In particular, can treaties of one branch
of international law be considered while interpreting
treaties of another branch? If yes, in which case?

The Vienna Convention on the Law of Treaties’
Article 31.3.c mandates consideration of “any relevant
rules of international law applicable in the relations be-
tween the parties” during treaty interpretation. Howe-
ver, the scope of “relevant rules of international law”
remains debatable. Some experts argue for an interpre-
tation encompassing all relevant international legal rules
binding parties to the dispute. According to COTTIER
and OESCH, “to the extent that all parties in a dispu-
te are both signatories to a multilateral environmental
agreement and WTO members, the interfacing of di-
fferent agreements can be readily achieved under the
rules of the Vienna Convention, in particular its Article
31.3(c)”.* Howevet, while examining the Biotech dis-
pute, the Panel adopted a narrower view.** It sugges-
ted that the WTO dispute settlement body may only
consider relevant rules of international law embodied
in treaties applicable to all WTO members. It is worth
pointing out that the near universality of WTO mem-
bership renders this scenario highly improbable. Thus,
this interpretation risks compartmentalizing WTO law
from other international law branches.*

¥ DUONG, T.T.T. International law: from fragmentation to inte-
gration? An analysis of the relationship between international trade
law and international labor law in multilateral and regional trade law
frameworks. Asia Europe Journal, [s.1], v. 22, p. 293-311, 2024. DOI
10.1007/s10308-024-00701-4.

“ COTTIER, Thomas; OESCH, Matthias; FISCHER, Thomas
M. International trade regulation: law and policy in the WTO, the Euro-
pean Union and Switzerland: cases, materials and comments. Lon-
don: Staempfli Publishers, 2005.

2 WTO. WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Sept.
2006. European communities — measures affecting: the approval
and marketing: of biotech products: reports of the panel. Genebra:
WTO, 2000. § 7.68.

% DUFOUR, Genevieve. Les OGM a 'OMC : resume critique
du rapport du groupe special dans P'affaire CE : produits biotech-
nologiques. Revue Quebecoise de Droit International, 5., p. 281-311,
Apt. 2007. Numéro hors-série. DOI 10.7202/1069053ar. Available
at: https://id.erudit.org/iderudit/1069053ar. Access on: 3 Feb.
2025. p. 308.

It is crucial to highlight that human rights, environ-
mental, and trade law recognize the vital role of scien-
tific assessments to varying degrees. Human rights law
may evaluate the potential impact of GM foods on the
right to health through assessments of allergenicity and
nutritional content. Environmental law may focus on
scientific data on ecological risks associated with GM
crops, such as potential harm to non-target organisms
or increased herbicide resistance. Trade law may con-
sider scientific evidence related to the safety of GM
foods to ensure they meet specific standards and do
not threaten human or animal health. Science occupies
a crucial position in the international legal framework
governing GM foods.

3 Developing countries and
genetically modified foods

3.1 Balancing Short-term Gains and Long-term
Risks

In general, many developing countries still struggle
to secure their population’s food and nutritional requi-
rements.* Therefore, they are essential potential ma-
tkets for the GMO industry in developed countries.
Consequently, they are often under pressure from both
industry and developed countries to adopt GM foods.
Food aid programs have even been cited as a poten-
tial tool to promote GMO acceptance in developing
countries.” The case of Zimbabwe serves as a relevant

44

BASE, Renato Lagapa. A conceptual paper on the policy-frame-
work that mirrors the dynamic link between human security, social
protection and safety nets, and food and nutritional security: the
case of the “gulayan sa paaralan program”, the Philippines. Revista
de Direito Internacional, Brasilia, v. 15, n. 3, p. 477-489, 2018. DOI
10.5102/1di.v15i3.5924. Available at: https://www.publicacoes.uni-
ceub.br/rdi/article/view/5924. Access on: 3 Feb. 2025. For details
on Brazil’s successful experience in fighting hunger and eradicating
poverty, see GIARDI, Mariana Werlang, Policy coherence in the im-
plementation of the 2030 agenda for the sustainable development:
the brazilian school feeding programme case study. Revista de Direito
Internacional, [5.], v. 15, n. 3, p. 505-530, 2018. DOI 10.5102/tdi.
v15i3.5945. Available at: https://www.publicacoes.uniceub.br/rdi/
article/view/5945. Access on: 3 Feb. 2025.

# FOOD aid or hidden dumping? Separating wheat fram chaff.
Oxfam Briefing Paper, [5.], n. 71, p. 1-36, Mar. 2005. Available at:
https://policy-practice.oxfam.otrg/resources/food-aid-or-hidden-
dumping-separating-wheat-from-chaff-114492/. Access on: 28 May
2024,
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example.*

In view of the above, developing countries
must consider carefully the complex issue of GM foods

with economic, social, and environmental dimensions.

Frons an economic perspective, agriculture remains a cor-
nerstone of many developing economies. Proponents
of GM technology argue that GMOs’ inherent benefits,
such as increased yields, pest and disease resistance, and
tolerance to extreme weather conditions, can contribute
to poverty alleviation. Farmers may benefit from redu-
ced pesticide use, saving costs and increasing producti-
vity. Support from pro-GMO countries and companies
can provide economic advantages. However, long-term
concerns remain. The reliance on GM technology could
erode developing countries’ comparative advantage in
traditional agriculture. Importing GM foods might
threaten the competitiveness and livelihoods of local
farmers. Furthermore, with limited budgets, developing
countries and their local populations can be affected by
multinational corporations.”” The dominance of multi-
national corporations in the biotech seed market raises
concerns about dependency and potential exploitation.
This situation could lead to a loss of control over seed
production, increasing the vulnerability of developing
countries and eroding their food sovereignty.

From a social standpoint, GM technology may contri-
bute to alleviating hunger and malnutrition, especially
in food-insecure regions. However, long-term food
safety remains a major concern. The potential health
impacts of consuming GM foods require further study.
Additionally, increased reliance on biotech seeds could
aggravate food security and sovereignty issues instead
of resolving them. The dominance of multinational
corporations in the seed market could also threaten
the preservation of traditional farming practices, which
hold significant cultural and social value in many deve-
loping countries.

Through an environmental lens, reduced reliance on
chemical pesticides due to pest and disease-resistant
GM crops can offer environmental benefits. However,
concerns remain regarding the long-term environmen-

¥ See SCOONES, Ian; KEELEY, James. Contexts for regulation:
GMOs in Zimbabwe. IDS Working Paper, [5.4], n. 190, 2003.

7 PAMPLONA, Danielle Anne; EBERT, Franz Christian. Busi-
ness and human rights: taking stock of trends in international gov-
ernance and domestic litigation. Revista de Direito Internacional, Bra-
silia, v. 16, n. 3, p. 2-9, 2019. Editorial. DOI 10.5102/di.v16i3.6612.
Available  at:  https://www.publicacoes.uniceub.br/rdi/article/
view/6612/. Access on: 28 May 2024.

tal impacts of GM technology. These impacts include
potential loss of biodiversity due to the dominance of
GM crops, the development of superweeds, or harm to
non-target species.

The debate surrounding GM foods, with its inter-
play of short-term benefits versus long-term risks, is
complex. Therefore, careful analysis and a balanced ap-
proach to the GM food trade are paramount.

3.2 Towards a Balanced Approach to the
Genetically Modified Food Trade

a. Investment in Science while Acknowledging
its Limitations and the Value of Precaution

Scientific evidence plays a central role in regulating
biotechnology. It enables states to shape the legal fra-
mewotk that balances economic, social, and environ-
mental considerations.” Logically and legally, all regula-
tions concerning GMO production, commercialization,
and consumption should be grounded in scientific evi-
dence and risk assessments. Scientists and laboratories
can contribute to various aspects of GMO research,
including toxicological assessments (identifying poten-
tial toxins produced by GMOs that could harm humans
or animals); allergenicity testing (evaluating the risk of
allergic reactions associated with GMO consumption);
nutritional analyses (examining the nutritional profile
of GMOs); ecological studies (assessing potential envi-
ronmental impacts of GMOs on non-target species and
biodiversity); gene flow analysis (evaluating the risk of
transgenes from GMOs spreading to wild relatives or
non-GMO crops)... Therefore, developing countries
must prioritize scientific research and expertise when
elaborating policies and regulations regarding GM foods.

However, it is crucial to acknowledge the limitations
of scientific knowledge and risk assessment outcomes.

Firstly, scientific knowledge is inherently growing,
As new data, technologies, and methods emerge, es-
tablished theories are constantly reevaluated. In the
context of GMOs, which have the potential to impact
global health and the environment, relying solely on the
ever-evolving nature of science for law-making can be
imprudent.

#  SCOONES, Ian; KEELEY, James. Contexts for regulation:
GMOs in Zimbabwe. IDS Working Paper, [5.4], n. 190, 2003.
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Secondly, scientific research outcomes in the GMO
field can be hampered by resource limitations, especially
in developing countries. Due to limited resources, risk
assessments are based on a narrow range of criteria,
neglecting complex factors. As a consequence, these
assessments may only consider short-term impacts. In
addition, current risk assessment procedures used for
GMOs are often developed primarily by molecular bio-
logists. Thus, more comprehensive ecological conside-
rations may be neglected. Scientific debates surrounding
risk assessment tend to be fragmented across different
scientific disciplines.

Thirdly, the potential for bias in scientific research
due to unequal access to technical assistance compli-
cates the use of science in GMO regulation. The bio-
technology industry and exporting states have interests
in promoting GMOs. As a consequence, their research
funding may raise concerns about objectivity. Biotech
corporations may prioritize their economic interests
rather than the public good when assisting developing
countries. Technical assistance can also be influenced
by the donot’s stance on GMOs.” For example, the
United States prioritizes GMO research and develop-
ment, while the EU underscores biosafety programs.™
Additionally, exporting countries and the biotechnology
industry can use food aid to influence decision-makers:
accepting aid sometimes requires permissive GMO po-
licies.!

With that in mind, a precautionary approach is es-
sential to address the complex issues surrounding GM
foods. This approach requires rigorous approval pro-
cesses, risk management strategies, as well as strong
monitoring and surveillance mechanisms. Before com-
mercialization, GM foods should undergo a thorough
approval process. During this process, scientific eva-
luations and public consultations play a crucial role.
Solid scientific evidence demonstrating safety shall be

# TERENCE, Stewart; DAVID, Johanson. A nexus of trade and
the environment: the relationship between the cartagena protocol
on biosafety and the SPS Agreement of the World Trade Organiza-
tion. Colorado Journal of International Environmental Iaw and Policy, [s.1],
v. 14, n. 1, p. 1-52, 2003. p. 44.

% LARSON, Alan P. Remarks at the Commodity Club of Washing-
ton. D.C., Apr. 10, 2002. Available at: http://www.state.gov/e/tls/
rm/2002/9307.htm. Access on: 28 May 2024.

> FOOD aid or hidden dumping? Separating wheat fram chaff.
Oxfam Briefing Paper, [5.], n. 71, p. 1-36, Mar. 2005. Available at:
https://policy-practice.oxfam.org/resources/food-aid-or-hidden-
dumping-separating-wheat-from-chaff-114492/. Access on: 28 May
2024,

provided before a GMO is approved for market entry.
In the face of scientific uncertainty, risk management
necessitates taking preventive actions. Monitoring and
surveillance are critical for identifying and managing
any unforeseen adverse effects. Implementing this com-
prehensive precautionary approach is challenging for
developing countries.

b. Democratizing Genetically Modified Food
Regulation by Enhancing Public Participation

Current practices in GM food regulation often
compartmentalize scientific risk assessment and pu-
blic engagement.”” Scientists conduct risk assessments
that inform decision-making, followed by public dis-
semination of these findings.”® This approach assumes
that scientific expertise alone can identify, assess, and
control all potential risks associated with GMOs. The
public is only invited to participate after scientific value
judgments have already been made. As a result, public
participation becomes a mere “technical input™* to a
science-based decision-making process.

Several elements justify increased public partici-
pation in GM food regulation in this context. Firstly,
public participation helps to address local impacts and
needs efficiently. It can contribute to a more com-
prehensive review of GMO impacts, which vary geo-
graphically. As a result, lawmakers can tailor regulations
to local concerns and needs. Secondly, public participa-
tion can enhance citizens’ capacity to manage the effects
of GMOs more effectively. Thirdly, public participa-
tion can help developing countries resist the pressure
of benefit donors. Hence, it enables these countries to
maintain their food sovereignty while preserving their
control over food production and consumption inside
their territories. Fourthly, public participation is the best
way to solve hunger problems effectively. Addressing
the challenge of food security for a growing global po-
pulation while protecting the environment requires a
combination of many approaches: traditional livestock

2 FOOD aid or hidden dumping? Separating wheat fram chaff.
Oxfam Briefing Paper, [s.], n. 71, p. 1-36, Mar. 2005. Available at:
https://policy-practice.oxfam.otg/resources/food-aid-or-hidden-
dumping-separating-wheat-from-chaff-114492/. Access on: 28 May
2024. p.4.

» NEWELL, Peter; GLOVER, Dominic. Business and biotech-
nology: regulation and the politics of influence. IDS Working Paper,
[s.4], n. 192, 2003. p. 6.
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[s.4], n. 192, 2003. p.7.
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production, organic farming, reasonable and balanced
consumption, and technologies. Each approach has the
potential to address specific problems and needs. Redu-
cing hunger cannot rely solely on technology.

¢. Promoting the Right to Information

Consumers have the right to be informed about the
food they consume. Labeling regulations help consu-
mers make choices based on their preferences and con-
cerns regarding GM foods (i). Alongside labeling, public
awareness campaigns are critical. These campaigns ena-
ble informed decision-making by educating consumers
about GMOs and their potential benefits and risks (ii).

(1) Right to Information and the Role of Labeling

Ideally, consumers’ knowledge of potential food sa-
fety risks would enable them to make informed choices
about food purchases. These choices drive producers to
improve the food quality to meet consumer preferen-
ces.” In this regard, labeling is a crucial communication
tool between producers and consumers. Its principal
purpose is to help consumers identify products that
align with their preferences and dietary needs. Codex
Alimentarius, a global food standards organization, has
established guidelines for food labeling. Even if these
guidelines are intended for international application,
significant variations exist in national labeling policies
regarding scope, detail, and enforcement. This situation
leads to inconsistencies in the information reaching
consumers. Generally, food labels include information
on product identification, manufacturer details, quanti-
ty statements, ingredients list, nutritional information,
allergen information, production and expiry dates, and
coding systems.

With the development of GMOs, consumers de-
serve full access to information regarding GM foods.*
However, their right to know the origin of their food
may be obscutred by some GMO producers.”” The Co-

»  SEGERSON, Kathleen. Mandatory vs. Voluntary Approaches
to Food Safety. Agribusiness, vol. 15, n. 1, pp. 53-70, 1999.
MITCHELI Lorraine. Economic theory and conceptual relation-
ships between food safety and international trade. Iz: BUZBY, Jean
C. International Trade and Food Safety: economic theory and case stud-
ies, agricultural economic report n. 828. Washington D.C: USDA
Economic Research Service, 2003. p. 12.

% MATHUR, Vartika e# a/. Wotld cultivation of genetically modi-
fied crops: opportunities and risks. In: LICHTFOUSE, Eric (ed.).
Sustainable agriculture reviews. Cham: Springer, 2017. v. 25. p. 45-87.

7 KRIMSKY, Sheldon; GRUBER, Jeremy. The GMO deception:
what you need to know about the food, corporations, and govern-
ment agencies putting our families and our environment at risk.

dex Alimentarius Commission attempted to establish
international guidelines for labeling GMO products
in 2007.”* Nevertheless, a lack of consensus among
stakeholders from various countries prevented the de-
velopment of these guidelines. Despite this setback,
many countries have implemented their national labe-
ling regulations, with varying degrees of detail related
to GMOs.”

GMO labeling is among the most frequently reques-
ted actions in the debate surrounding GM products.
However, the effectiveness of labeling can be undermi-
ned by inadequate monitoring systems. In some cases,
producers disrespect labeling regulations when using
GMO ingredients in manufacturing processed foods.
Vietnam exemplifies this challenge. While regulations
include labeling requirements (e.g., mandatory labeling
for products containing at least 5% GMO ingredients),
it is reported that many large Vietnamese enterprises
import and utilize GMO ingredients in food products
without proper labeling.®!

(iz) Right to Information and Consumer Edncation

Even with access to labeled information, due to li-
mited knowledge, consumers cannot always make enti-
rely rational choices.”” Therefore, the right to informa-
tion extends beyond simply requiring labels on foods. It
necessitates the consumers’ ability to comprehend the

New York: Skyhorse, 2014.

®  WHO; FAO. Tood labelling. 5th. Rome: FAO, 2007. Avail-
able at: https://openknowledge.fao.org/server/api/core/
bitstreams/341fd763-bc1c-49¢7-b6bf-424733£37b04 /content. Ac-
cessed on: 3 Feb. 2025.

¥ GRUERE, G. P; RAO, S. R. A review of international labeling
policies of genetically modified food to evaluate India’s proposed
rule. AgBioForum, [s.l], v. 10, n. 1, p. 51-64, 2007.

PHILLIPS, P. W. B; MCNEILL, H. A survey of national labeling
policies for GM Foods. AgBioForum, [s.1], v. 3, n. 4, p. 219-224, 2000.
@ VIETNAM. Decree No. 69/2010/ND-CP of June 21, 2010. On
biosafety for genetically modified organisms, genetic specimens and
products of genetically modified organisms. Honoi: The Govern-
ment, 2010.

VIETNAM. Decree No. 43/2017/ND-CP of April 14, 2017. On
goods labeling. Honoi: The Government, 2017.

VIETNAM. Decree No. 15/2018/ND-CP of February 02, 2018.
Elaboration of some articles of the law of food safety. Honoi: The
Government, 2018.

6t THIEU minh bach st dung nguyén liéu va thuc phdm bién ddi
gene. Mattran, 17 out. 2023. Available at: http:/ /mattran.org.vn/thu-
vien-video/thieu-minh-bach-su-dung-nguyen-licu-va-thuc-pham-
bien-doi-gene-52693.html. Access on: 22 May 2024.

2 OGUS, Anthony L. Regrlation: legal form and economic theory.
Oxford: Bloomsbury, 2004. p. 41.
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information provided by labels and the potential advan-
tages and risks associated with consuming GM foods.

Against this backdrop, effective public education ini-
tiatives are crucial. These initiatives should provide ba-
lanced information about the benefits and risks of GM
foods, presented in clear and straightforward language
accessible to a broad audience. A multifaceted approach
utilizing various platforms is essential. Those platfor-
ms may include online resources (websites, blogs, and
social media posts can share reliable information about
GM foods); workshops and seminars (local events led
by experts who can provide in-depth explanations and
answer questions about GM foods); educational mate-
rials (pamphlets, infographics, and videos can explain
the benefits and risks of GM foods in a user-friendly
format). Besides, community engagement should be
encouraged. Initiatives such as public forums and mee-
tings (providing opportunities for open discussions),
and school programs (integrating lessons about GMOs,
including theory, interactive activities, and discussions
to educate younger generations) should be promoted.
Moreover, expert knowledge should be leveraged. Ex-
perts, including scientists, nutritionists, and farmers, can
share their knowledge and experiences with GM foods.
Case studies demonstrating both successful outcomes
and challenges associated with GMO use can provide
valuable insights. Beyond economic and environmen-
tal considerations, the conversations should encompass
GMOs’ cultural and ethical implications.

Most importantly, individuals should be equipped to
critically evaluate information sources and differentiate
between scientifically backed data and misinformation.
Itis only then that they can make informed and rational
choices to protect themselves and their communities.

4 Conclusion

The international legal framework regulating GM
food trade remains fragmented. The interplay between
international human rights law, international environ-
mental law, and international trade law is limited. Deve-
loping countries face numerous challenges in navigating
this complex framework. Potential external pressures
from developed countries and biotechnology exacer-
bate these challenges. Those actors influence decision-
-making through mechanisms like technical assistance

and food aid. All these elements may erode developing
countries’ food sovereignty.

While science plays a critical role in ensuring the sa-
fety of GM foods, a science-centric approach is insuffi-
cient. Developing countries must prioritize public par-
ticipation in the decision-making process. Additionally,
they should uphold the fundamental right to informa-
tion and facilitate informed public discourse regarding
GM food technologies.

Ultimately, GM food is not an end goal but a po-
tential tool within a broader sustainable development
framework. Achieving food security and sovereignty,
mitigating environmental degradation, and reducing po-
verty require collaborative efforts among governments,
scientific institutions, farmers, and consumers. Only by
working together can we develop comprehensive regu-
latory frameworks that address the complex challenges
facing developing countries. This cooperation will pave
the way for us to foster a future where nations can na-
vigate their food systems with or without GMOs while
prioritizing sustainable and equitable solutions.
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Abstract

The recent recognition of peasant and indigenous communities” right to
food sovereignty in Mexican domestic laws and regulations on the protec-
tion of native corn have been surrounded by controversies, as some Mexi-
can domestic measures aimed at the enhancement of this right were decla-
red contrary to Mexico’s commitments under international economic law
in the US- Mexico GM corn dispute brought before a USMCA panel. Is it
possible to reconcile the right of peasant and indigenous communities to
healthy and adequate food produced through ecologically sound and sustai-
nable methods that respect their cultures with the “free trade disciplines”
imposed on states agri-food systems under international economic law? The
Mexican experience in protecting native corn brings a negative answer to
this question and outlines the necessity to reform international economic
law and achieve a new international system of trade in agri-food products
which is not only free for multinational companies from developed states,
but also fair for developing countries” peasants and indigenous peoples. To
arrive at this conclusion, the article uses an empirical quantitative method of
analyzing treaties, domestic laws and regulations, and relevant state practice.

Keywords: free trade agreements; sanitary and phytosanitary measures; pe-
asant and indigenous rights; food sovereignty; human right to food.

Resumo

O recente reconhecimento do direito das comunidades camponesas e
indigenas a soberania alimentar nas leis e regulamenta¢oes domésticas mexi-
canas sobre a protecio do milho nativo foi cercado de controvérsias, ja que
algumas medidas domésticas mexicanas destinadas a aprimorar esse direito
foram declaradas contrarias aos compromissos do México de acordo com o
direito econémico internacional na disputa entre os EUA e o México sobre
o milho transgénico apresentada a um painel do USMCA. E possivel conci-



liar o direito das comunidades camponesas e indigenas a
alimentos saudaveis e adequados, produzidos por meio
de métodos ecologicamente corretos e sustentaveis que
respeitem suas culturas, com as “disciplinas de livre
comércio” impostas aos sistemas agroalimentares dos
HEstados de acordo com o direito econémico interna-
cional? A experiéncia mexicana na protecdo do milho
nativo traz uma resposta negativa a essa pergunta e de-
staca a necessidade de reformar o direito econémico
internacional e alcancar um novo sistema internacional
de comércio de produtos agroalimentares que nio seja
apenas livre para as empresas multinacionais dos pafses
desenvolvidos, mas também justo para os camponeses
e povos indigenas dos paises em desenvolvimento. Para
chegar a essa conclusio, o artigo utiliza um método
empirico quantitativo de analise de tratados, leis e re-
gulamentagdes nacionais e praticas estatais relevantes.

Palavras-chave: acordos de livre comércio; medidas
sanitarias e fitossanitarias; direitos dos camponeses e
dos povos indigenas; soberania alimentar; direito huma-
no a alimentacao.

1 Introduction

We live in an unprecedented global food crisis, whi-
ch is developing in the context of progressive “deglo-
balization” of the wotld order. Indeed, since 2010, ex-
perts began to talk about “slowbalisation” and, in 2020,
after this phenomenon intensified due to the outbreak
of the new coronavirus COVID-19, the term “deglo-
balization” was coined.! If globalization led to the ex-
pansion of economic and financial activities beyond
the borders of the nation-state, deglobalization implies
the reduction of global exchanges and the (re)establish-
ment of state control over trade, investment, finance,
and social affairs. In other words, if globalization meant
the dismantling of the economic and financial borders
between states, deglobalization points towards their re-

construction in certain areas.

Deglobalization is transforming the way the global
agri-food system works.

! TITIEVSKAYA, Jana et al. Stowing Down or Changing Track? Un-
derstanding the Dynamics of “Slowbalisation”, In-Depth Analysis,
Huropean Parliamentary Research Service. Cecilia: UN, 2020. p. 5

*  PETROVA GEORGIEVA, Virdzhiniya. Desglobalizacion y derecho
internacional econdmico. Spain: Tirant lo Blanch, 2024. p. 8.

The forces of globalization shaped the organization
of this system inequitably. The progtessive liberalization
of trade in agri-food products through the World Tra-
de Organization (WTO) and regional free trade agree-
ments facilitated the supply and distribution of food,
bringing access to a much wider range of types of food.
In addition, the suppression of the tariff and non-tariff
bartiers to access to domestic agricultural markets re-
duced the cost of food and promoted the economic
growth of food-exporting developed countties.” These
important achievements led to the establishment of a
global agri-food system in which food was seen as a
simple commodity, subject to the “disciplines” of free
trade.!

However, the liberalization of international food
trade also led to food overproduction, price control
mechanisms for agri-food products and the domination
of food production and distribution processes by large
multinational agri-food companies from developed eco-
nomies.” The lack of transparency and competition for
food markets generated labor problems that are related
to the large-scale exploitation of workers in the agricul-
tural sectors of developing countries in terms of low
wages and massive violations of labor rights. The over-
production of food provoked environmental problems,
such as the loss of biodiversity and climate change. In
fact, the overproduction of agricultural products, fos-
tered by the liberalization of international food trade,
was based on the promotion of large-scale monocultu-
res and the development of genetically modified (GM)
agtricultural products, that harm biodiversity.®

Consequently, free trade as the foundation of the
global agri-food system began to be questioned by po-
pulist and nationalist movements that won elections
in many parts of the world. Several member states of
the international community are questioning the value
of deep international cooperation in agri-food matters
and advocate in favor of a “fair trade” in food and the

> RAY, Ipsita; SHUKLA, Anshuman., Fragile Pillars of Food Se-
curity: Exploring the Challenges of Availability, Accessibility, and
Quality for Global Food Regime. Brazilian Journal of International
Law, v. 27, n. 2. p. 114-128, 2024.

* SMITH, Fiona. Agriculture and the WTO: Towards a New Theory
of International Agricultural Trade Regulation. New York: Elgar In-
ternational Economic Law series, 2009.

> UNCTAD. Impact of the COVID-19 Pandemic on Trade and Devel-
opment: Lessons learned. UN: Geneva, 2022. Available at: https://
unctad.org/system/files/official-document/0sg2022d1_en.pdf.

¢ FAO. GMOs and the environment. 2024. Available at: https://www.
fao.org/3/x9602¢/x9602¢07.htm/. Accessed at: 1 jan. 2025.
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need to achieve “strategic food autonomy and self-su-
fficiency”. Protectionism returned to states” internatio-
nal trade policies regarding food and a new concept of
food sovereignty emerged, as an expression of the need
to recover states” control over their internal agri-food
affairs, which, in the era of globalization, were mostly in
the hands of non-State actors (multinational agri-food
companies and international institutions).

Food sovereignty is a multifaceted concept which
promotes policies to ensure rights to healthy and cul-
turally appropriate food, produced through ecologically
sustainable methods.” According to The Six Pillars of
Food Sovereignty, developed at Nyéléni in 2007, food
sovereignty: “1. Focuses on food for the people: a) It
puts people’s need for food at the center of policies.
b) Insists that food is more than a commodity. 2. Va-
lues food suppliers: a) Supports sustainable lifestyles. b)
Respect the work of all food suppliers. 3. Localize food
systems: a) Reduce the distance between food suppliers
and consumers. b) Rejects dumping and inappropriate
food assistance. ¢) Resist dependence on remote and
irresponsible corporations. 4. Place control at the local
level: a) Places of control are in the hands of local food
suppliers. b) Recognizes the need to inhabit and share
territories. ¢) Rejects the privatization of natural resour-
ces. 5. Promotes knowledge and skills: a) Is based on
traditional knowledge. b) Use research to support and
transmit this knowledge to future generations. c) Reject
technologies that threaten local food systems. 6. It is
compatible with nature: a) Maximizes the contributions
of ecosystems. b) improves recovery capacity. ¢) Rejects
the intensive use of industrialized monoculture energy
and other destructive methods.”® Food sovereignty is
closely related to food security and the guarantee of the
human right to adequate food.” However, according to
the OCHR: “The right to food is different from food
security and food sovereignty. [...| Food sovereignty is
an emerging concept according to which peoples defi-
ne their own food and own model of food production
(such as agriculture and fisheries), determine the extent
to which they want to be self-reliant and protect do-
mestic food production and regulate trade in order to

7 WHITTMAN, Hannah. Food sovereignty: An inclusive model
for feeding the world and cooling the planet. One Earth, v. 6, 2023,
p. 474-478.

8 NYELENL Home page. Available at: https:/ /nyeleni.org,

’  FAKHRI, Michael. The Right to Food in the Context of International
Trade 1aw and Policy, Interim Report of the Special Rapporteur on
the Right to Food. Geneva: Un, 2020.

achieve sustainable development objectives |[...]. A right
to food sovereignty is recognized under some national
laws; however, there is currently no international con-
sensus on it.”" Article 305 of the Constitution of Ve-
nezuela is a prominent example of the recognition of
food sovereignty in domestic law."'

With the adoption of the UN Declaration on the
Rights of Peasants and Other People Working in Ru-
ral Areas (UNDROP) in 2018, the right to food sove-
reignty was officially included in an international soft
law legal instrument.'” The declaration recognized “the
special relationship and interaction between peasants
and other people working in rural areas, and the land,
water and nature to which they ate attached and on
which they depend for their livelihood.” According to
the declaration’s preamble: “the concept of food so-
vereignty has been used in many States and regions to
designate the right to define their food and agriculture
systems and the right to healthy and culturally appro-
priate food produced through ecologically sound and
sustainable methods that respect human rights.” A di-
rect recognition of peasant’s rights to food sovereign-
ty is included in Article 15- 5. Pursuant to this article:
“Peasants and other people working in rural areas have
the right to determine their own food and agricultu-
re systems, recognized by many States and regions as

1" OCHR. The Right to Adequate Food: fact sheet no. 34. Geneva:
UN, 2010. Available at: https://www.ohchr.org/sites/default/files/
Documents/Publications/FactSheet34en.pdf.

" According to this provision: “The State will promote sustain-
able agriculture as a strategic basis for comprehensive rural devel-
opment in order to guarantee the food security of the population;
understood as the sufficient and stable availability of food at the
national level and timely and permanent access to it by the consum-
ing public. Food security will be achieved by developing and privi-
leging domestic agricultural production, understood as that coming
from agricultural, livestock, fishing and aquaculture activities. Food
production is of national interest and fundamental for the econom-
ic and social development of the Nation. For these purposes, the
State will dictate the financial, commercial, technological transfer,
land ownership, infrastructure, labor training and other measures
that may be necessary to achieve strategic levels of self-sufficiency.
In addition, it will promote actions within the framework of the
national and international economy to compensate for the disad-
vantages inherent to agricultural activity. The State will protect the
settlements and communities of artisanal fishermen, as well as their
fishing grounds in continental waters and those close to the coast-
line defined in the law.” For more details about the recognition of
food sovereignty in Venezuelan Law: MCMICHAEL, P. ¢ al. The
state of food sovereignty in Latin America: political projects and
alternative pathways in Venezuela. Journal of Peasant Stud Posted, 2009.
2 AZZARITTI, Alezio. The Right to Food Sovereignty in Intet-
national Law. Ordine internazionale e diritti umani, n. 4, p. 990-1012,
2021.
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the right to food sovereignty. This includes the right to
participate in decision-making processes on food and
agriculture policy and the right to healthy and adequate
food produced through ecologically sound and sustai-
nable methods that respect their cultures.” According
to UNDROP Article 15-6: “States shall formulate, in
partnership with peasants and other people working in
rural areas, public policies at the local, national, regio-
nal and international levels to advance and protect the
right to adequate food, food security and food sove-
reignty and sustainable and equitable food systems that
promote and protect the rights contained in the present
Declaration”. Article 2-3 of the UNDROP states that:
“States shall elaborate, interpret and apply relevant in-
ternational agreements and standards to which they are
a party in a manner consistent with their human rights
obligations as applicable to peasants and other people
working in rural areas.”. The declaration also provides
the following: “States shall take all measures necessary
to ensure: (a) The prevention of risks to health and sa-
fety derived from technologies, chemicals and agricul-
tural practices, including through their prohibition and
restriction;” (Article 14-4).

As mentioned above, the UNDROP is not a binding
treaty and does not establish enforceable legal obliga-
tions for States.”” However, some developing countties,
such as Mexico, have decided to voluntarily fulfil their
duties under the declaration.

The recovery of Mexico’s food sovereignty and the
protection of the right to food sovereignty of its pea-
sant and indigenous communities constitutes a priotity
for the current Mexican Government." In full confor-
mity with its obligation under UNDROP’s Articles
14-4 and 15-5, on 13 April 2020, Mexico adopted the
Federal Law for the Promotion and Protection of Na-
tive Corn, which “declared the production, marketing
and consumption activities of native corn |...], a natio-
nal cultural manifestation [...]”."" During the same year,
on 31 February 2020, Mexican President Andrés Ma-

3 KAMPHUIS, Charis. Litigating indigenous dispossession in the
global economy: law’s promises and pitfalls. Bragilian Journal of Inter-
national Law, v. 14, n. 1, 2017.

4 SUAREZ, Victor. Mexico’s quest for food sovereignty: An in-
terview with Undersecretary of Agriculture. LATP, 2023. Available
at: https:/ /www.iatp.org/mexicos-quest-food-sovereignty-inter-
view-undersecretary-agriculture-victor-suarez.

5 MEXICO. Ley Federal para la Produccion y Fomento del Maiz Na-
tivo. Available at: https://www.diputados.gob.mx/LeyesBiblio/pdf/
LFFPMN_130420.pdf.

nuel Lopez Obrador issued a Presidential Decree aimed
to limit “the use of glyphosate as an active substance
in agrochemicals and genetically modified corn in Me-
xico.” Three years later, on 13 of February 2023, the
President issued a new Decree establishing various ac-
tions regarding glyphosate and GM corn, and particu-
larly a ban on the importation of GM corn. According
to the decree’s preamble: “with the objective of achie-
ving self-sufficiency and food sovereignty, our country
must focus on establishing sustainable and culturally
appropriate agricultural production, through the use of
agroecological practices and inputs that are safe for hu-
man health, the biocultural diversity of the country and
the environment, as well as congruent with the agricul-

tural traditions of Mexico;”'®

Mexico is a key market for US.” agricultural exports.
In 2019, the U.S. and Mexico traded over 47.5 billion
dollars in agricultural goods and corn is the U.S. agricul-
tural product most exported to Mexico."” The majority
of the corn exported from the US is yellow GM corn.

In 2023, the US submitted a request for the esta-
blishment of a USMCA panel to examine the compati-
bility of Mexico’s “biotechnology measures concerning
GM corn”® with the Sanitary and Phytosanitary (SPS)
Chapter of USMCA. The panel was constituted in Au-
gust 2023. The panel constituted under USMCA in the
US- Mexcico GM- corn dispute delivered its final report on
20 December 2024." Most of Mexico’s defenses were
based on the protection of peasant and indigenous
communities” right to food sovereignty, as established
under the UNDROP. They were all rejected by the pa-
nel and the US won the case.

16 MEXICO. Decreto Presidencial del 13 de Febrero de 2023. Decreto
por el que se establecen diversas acciones en materia de glifosato y
maiz genéticamente modificado. Available at: https://www.dof.gob.
mx/nota_detalle.php?codigo=5679405&fecha=13/02/2023#gsc.
tab=0.

7 ANTONIO, Lydia. Mexico The entry into force of USMCA
and the agrifood sector. In: UNITED STATES-MEXICO-CAN-
ADA AGREEMENT, 2020, Mexico City. Proceedings |...], Mexico
City, 27 jul. 2020. https://www.gob.mx/cms/uploads/attachment/
file/567897/1_The_entry_into_force_of_the_new_USMCA_and_
the_agrifood_sector___Mtra._Lydia_Antonio_.pdf

8 USTR. Panel request, Mexico- Biotech. Available at: https://
ustr.gov/sites/default/files/2023-08/US%20Panel%20Re-
quest%20-%20Mexico%20Biotech.pdf.

9 MEXICO. Measures concerning genetically engineered corn Mex-
USA-2023-31-01. Report of the panel, 20 dec. 2024. Available at: htt-
ps://ustr.gov/sites/default/ files / Final%20Report%020ENG.pdf.
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However, three days later, on 23 December 2024,
the new elected first woman President of Mexico- Clau-
dia Sheinbaum- announced a constitutional reform to
protect native corn, essential for the health and culture
of Mexicans, from the cultivation and importation of
GM corn. She reaffirmed the intention of the Mexican
Government to elevate this protection to a constitutio-
nal range in January 2025.%

The objective of this article is to analyze the recent
recognition of peasant and indigenous communities” ri-
ght to food sovereignty under the above mentioned Me-
xican domestic laws and regulations (2) and to demons-
trate their incompatibility with international economic
law (3). It will argue that it is impossible to protect and
enhance this right within the limits that the “free trade
disciplines” of international economic law impose on
developing states” domestic agri-food systems. Only a
future reform of international economic law could re-
concile the protection of peasant and indigenous com-
munities” right to food sovereignty and the promotion
of a free and fair international trade in food. In this
sense, the article will evaluate the impact of the Mexi-
can domestic laws and regulations on the preservation
of native corn for future reforms of international eco-
nomic law regarding the guarantee of peasant and indi-
genous peoples” right to food sovereignty (4).

2 The protection of peasant and
indigenous communities’ right to
food sovereignty under Mexican
domestic laws and regulations on
native corn

For the current Mexican Government, the protec-
tion of native corn- corn produced by its indigenous
and peasant communities- was first seen as a mean to
protect their right to food sovereignty through the ac-
cess to a corn that “respects their cultures” (UNDROP
Article 15-5). As noted above, the Federal Law for the
Promotion and Protection of Native Corn, which was
adopted in 2020, declared the production, marketing
and consumption activities of native corn and in Cons-

2 ROJAS, Arturo. Sheinbaum busca la proteccién constitucional

del maiz blanco mexicano. E/ Economista, 2025. Available at: https://
www.celeconomista.com.mx/politica/sheinbaum-busca-proteccion-
constitucional-maiz-blanco-mexicano-20250107-740863.html.

tant Diversification, as a national cultural manifestation
in accordance with Article 3 of the General Law of
Culture and Cultural Rights.*' In addition, the law sta-
ted that its objective was to “declare the protection of
Native Corn and Constant Diversification in everything
related to its production, marketing and consumption,
as an obligation of the State to guarantee the human
right to food and to establish institutional mechanisms
for the protection and promotion of Native Corn and
in Constant Diversification.” The law defined “Cons-
tant Diversification” as “evolutionary process of con-
tinuous domestication through breeding techniques
and native agriculture, which for millennia has allowed
genetic diversity with variants in size, texture, cob and
grain color with capacity for adaptability to wide clima-
tic conditions and versatility in uses” (article 1 of the
Federal Law).

The Law also established the National Council of
Native Corn (CONAM), a consultative body of the Me-
xican President, with competence to provide its opinion
in matters of protection of native corn and Constant
Diversification. One of the members of the CONAM
is the President of the National Institute of Indigenous
People and other three of its members are represen-
tants of indigenous communities (Article 6 of the fede-
ral law). By so doing, Mexico complied with its obliga-
tion under Article 15-5 of the UNDROP regarding the
protection of the right of peasant and indigenous peo-
ples” to food sovereignty thought the guarantee of their
participation in decision-making processes on food and
agricultural policy.

The second Mexican domestic measure aimed at
protecting peasant and indigenous communities” right
to food sovereignty was the Presidential Decree of 30
December 2020. As mentioned above, the decree stated
objective was the achievement of “self-sufficiency and

2922

food sovereignty”’* and the measures it introduced were

related to peasant and indigenous peoples” (and the Me-

2 According to this provision: “The cultural manifestations re-

ferred to in this Law are the material and immaterial past and pre-
sent, inherent to history, art, traditions, practices and knowledge that
identify groups, towns and communities that make up the nation,
elements that people, individually or collectively, they recognize it as
their own for the value and meaning that it brings to them in terms
of their identity, training, integrity and cultural dignity, and to those
who have the full right to access, participate, practice and enjoy in an
active and creative way.”

2 MEXICO. Decreto Presidencial del 30 de Dicienibre de 2020. Avail-
able at: https:/ /www.dof.gob.mx/nota_detalle.phprcodigo=560936
5&fecha=31/12/2020#gsc.tab=0.
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xican people, in general) right to healthy and adequate
non-GM corn, produced through ecologically sound
and sustainable methods which do not use glyphosa-
te (UNDROP Article 15-5). According to the decree’s
Article 6: “With the purpose of contributing to food
security and sovereignty and, as a special measure to
protect native corn, the milpa, biocultural wealth, pea-
sant communities, gastronomic heritage and the health
of Mexican men and women, the authorities in this bio-
security matter, within the scope of their jurisdiction, in
accordance with the applicable regulations, will revoke
and refrain from granting permits for the release of
genetically modified corn seeds into the environment.
Likewise, the biosafety authorities, within the scope of
their jurisdiction, in accordance with the applicable re-
gulations and based on criteria of self-sufficiency in the
supply of corn grain without glyphosate, will revoke
and refrain from granting authorizations for the use of
genetically modified corn grain in the diet of Mexican
men and women, until it is completely replaced on a
date that cannot be later than January 31, 2024, in con-
gruence with the policies of food self-sufficiency of the
country and with the transition period established in the
first article of this Decree.”

The Presidential Decree of 13 February 2023 com-
plemented the 2020 decree with a ban on the importa-
tion of GM corn. Its Article 3 stated that: “The agen-
cies and entities of the Federal Public Administration
are instructed so that, within the scope of their powers:
I. Refrain from acquiring, using, distributing, promo-
ting and zporting genetically modified corn, as well as
glyphosate or agrochemicals that contain it as an active
ingredient, for any use, within the framework of public
programs or any other government activity.” According
to article 6 of the 2023 Presidential Decree: “The au-
thorities in matters of biosafety, within the scope of
their competence, with the purpose of contributing to
food security and sovereignty, and as a special measu-
re of protection of native corn, the milpa, biocultural
wealth, peasant communities, gastronomic heritage and
human health, in accordance with applicable regula-
tions: I. They will revoke and refrain from granting pet-
mits for the release of genetically modified corn seeds
into the environment in Mexico; II. They will revoke
and refrain from granting authorizations for the use of
genetically modified corn grain for human consump-
tion, and III. They will promote, in coordination with
the National Council of Science and Technology, the

reforms of the applicable legal instruments, related to
the object of this decree.”

As it titles suggests, the General Law of Adequa-
te and Sustainable Food was adopted in March 2024
with the objective to protect peasant and indigenous
peoples” (and all Mexicans’) right to food sovereign-
ty through an access to a “healthy and adequate food,
produced through ecologically sound and sustainable
methods” (UNDROP Article 15-5). The law included
elements of food sovereignty in the definition of the
human right to food. Indeed, its Article 4 establishes
that it promotes: “The acceptability and cultural rele-
vance of food, which consists of considering the non-
-nutrition-related values associated with food and food
consumption, as well as the well-founded concerns of
consumers about the nature of the foods available;”,
as well as “sustainability, consisting of food production
having a reduced environmental impact, with respect for
biodiversity and ecosystems, in order to enable access to
food for present and future generations;.” Additionally,
food sovereignty criteria are used when establishing the
right to consume the “foods that constitute the regional
regulatory baskets” (article 23 of the law). The com-
ponents of the baskets are clarified in article 24 of the
law. These baskets must contain: “at least one whole ce-
real, preferably corn and its derivatives, and one legume,
primarily beans, fruits, vegetables and foods of animal
origin.” Article 25 of the law establishes that baskets
must be produced locally and regionally, in a sustaina-
ble and culturally acceptable manner for the population.
The fourth title of the law intended to regulate “food
production” also contains numerous provisions related
to peasant and indigenous peoples (and all Mexicans”)
right to food sovereignty. According to article 45 of
the law: “All people have the right to have the appro-
priate conditions for food production and participate
in comprehensive and sustainable rural development in
the communities, in accordance with the provisions of
the Rural Development Law.” Article 46 of the general
law affirms Mexico’s search for self-sufficiency in sus-
tainable food production in the following terms: “The
programs and actions that are designed and executed, in
the terms of the applicable provisions on food produc-
tion, must seek the “self-sufficiency in each locality and
region of the country, especially considering biocultural
diversity and agroecosystems for local production and
self-consumption of adequate foods.” Likewise, article
47 reiterates that: “The policies of the three levels of
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government, regarding food production, must have the
following as their main objectives: [...] II. Self-sufficien-
cy and food sovereignty”, based on the “VIII. Preserva-
tion of the use of traditional techniques and ancestral
knowledge for food production.” Self-sufficiency in
food production is established as the guiding principle
of the entire food production policy of Mexico in arti-
cle 44 of the law. Article 45 establishes that: “family or
community production of food for self-consumption
will be considered a priority” and article 46 mentions
that said production must respect ecological balance.
Finally, article 48 promotes self-sufficiency in food pro-
duction in Mexico “under the self-consumption model,
the production of local crops and small and medium-
-scale agricultural production”; which include peasant,
indigenous and small farmers food production systems.

The future reform of the Mexican Constitution on
the protection of native corn is be adopted in confor-
mity with these previous laws and regulations.

3 The incompatibility of the Mexican
domestic laws and regulations with
the classic “free trade disciplines” of
international economic law

The enhancement of the right of peasant and in-
digenous communities” to food sovereignty under Me-
xican domestic law is inconsistent with the obligations
imposed on Mexico under international economic law.
In the classic vision of international economic law, cotn
is a simple commodity that must be subject to the so-
-called “free trade disciplines”. These “disciplines” in-
clude, among others, the reduction and complete elimi-
nation of tariff barriers to international trade in corn,
the prohibition of some corn subsidies and restrictions
on the use of food safety standards and regulations as
non-tariff barriers to trade in corn.

The duty to climinate tariff bartiers to free trade
in corn appears in all the free trade agreements that
Mexico has concluded.” The complete elimination of
tariffs on corn promoted the complementarity and in-
tegration of Mexico’s import market with the markets

# It is incorporated, for example, in Article 4 “Market Access”

of the WTO Agreement on Agriculture and in Article 2.4 of the
USMCA “Treatment of Customs Tariffs”.

of countries that export corn. However, in some cases
this complementarity became a dependency of the Me-
xican market on the export markets of other countries.
This happened with all basic grains. In the case of rice,
imports represented 74% of the national consumption
in 2010, in the case of wheat, foreign purchases accoun-
ted for 42% of domestic consumption and, in the case
of corn, they accounted for 24% of the national de-
mand. * These imports have continued to grow over
the last decade. In the first quarter of 2023, the record
in imports of grains and oilseeds was 10.5 million tons,
13.1% higher in volume and 24.9% in value than in the
same period of 2022.

The elimination of tariffs in corn through the free
trade agreements concluded by Mexico was reciprocal
and all parties to the treaties were expected to benefit
from the liberalization and equal access to internal corn
markets. However, the reciprocity in the elimination
of tariffs in corn was not accompanied by the neces-
sary reciprocity in the elimination of subsidies for corn
production. Indeed, Mexico’s free trade agreements
allowed the developed countries parties to these treaties
to maintain permitted form of heavy corn subsidies.
The effects of these subsidies destabilized Mexico’s
domestic corn production. Thanks to the elimination
of tariffs, the small-scaled producers of domestic corn-
mostly peasant and indigenous communities- were for-
ced to compete with artificially cheaper corn (thanks
to the application of subsidies) from developed coun-
tries. This extra-economic cheapening, combined with
the cheapening of corn due to the more advanced in-
dustrialization of the agricultural sectors of developed
countries, often consisted of setting the price of corn
even below the cost of production through subsidies
to a select group of producers. The sale of imported
corn at a price below the production price gave rise to
a “dumping” by developed countries in the Mexican
domestic corn market. Peasants and indigenous com-
munities were automatically unable to compete with the
power of subsidized foreign corn markets and were dis-
placed and completely excluded from trade in corn.®

% BANCO DE MEXICO. Informe Annal. México: Banco de Mé-
xico, 2010.

% PILAR MARTINEZ, Maria del. Dependencia en granos achica
superavit comercial agroalimentario. I/ economista, 2023. Available at:
https://www.cleconomista.com.mx/empresas/Dependencia-en-
granos-achica-superavit-comercial-agroalimentario-20230515-0139.
html

% LABONTE, Ronald ¢ a. USMCA (NAFTA 2.0): tightening the
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The devastating effects of US subsidies on corn in
the Mexican agri-food system began shortly after the
entry into force of NAFTA - the predecessor treaty of
the USMCA. Under NAFTAs rules, Mexico was requi-
red to eliminate tariffs on corn over a 15-year period,
while the US was allowed to maintain heavy agricultural
subsidies on corn. The complete elimination of Mexi-
can tariffs on corn resulted in a sudden and sharp drop
in corn prices in Mexico and led to dumping of US (ye-
llow GM) corn. With tariff-free corn trade, subsidized
US corn exports to Mexico grew considerably, while
Mexico’s own (weaker) agricultural subsidies went pri-
marily to large commercial corn producers rather than
small farmers from peasant and indigenous commu-
nities. The national area planted with corn went from
9,196,478 hectares in 1994 to 7,157,586 in 2019, whi-
ch represented a 22% reduction in the area allocated to
that crop”. Mexico completely lost its self-sufficiency
in national corn production and almost 5 million pea-
sant and indigenous people were displaced between
1991 and 2007, of which 3 million moved from inde-
pendent farming to (mostly) seasonal agricultural labor,
these events being one of the sources of the first wave
of mass migration of Mexican peasants to the US.*

The promotion of free trade in corn in international
economic law was also achieved by restricting the use
of food safety standards and regulations as non-tariff
barriers to international trade. In the case of corn, food
standards are applied by states to ensure that corn is
safe for human health. The domestic measures that sta-
tes might adopt to protect corn safety for human heal-
th fall under the SPS Agreement of the WTO and the
USMCA’s Chapter 9 “SPS Measures” incorporates its
essential provisions.

The stated aim of the SPS regime in international
economic law was to harmonize corn safety regulations
among states and to avoid their use as atrbitrary and
discriminatory non-tariff obstacles to free trade.”” The

constraints on the right to regulate for public health. Globalization
and Health, v. 15, p. 35, 2019.

7 HERNANDEZ PEREZ, Juan Luis. La agricultura mexicana
del TLCAN al TMEC: consideraciones tedricas, balance general y
perspectivas de desarrollo. E/ Trimestre Econdmico, v. 88, n. 352, p.
1121-1152, 1 out. 2021. DOI http://dx.doi.org/10.20430/ ete.
v88i352.1274.

% LABONTE, Ronald ¢ a. USMCA (NAFTA 2.0): tightening the
constraints on the right to regulate for public health. Globalization
and Health, v. 15, p. 35, 2019.

#  DOWNES, C. Worth Shopping Around, Defining Regulatory
Autonomy under the SPS and TBT Agreements. World Trade Review,

“free trade disciplines” of international economic law
seek a necessary balance between two competing va-
lues: the protection of human health against SPS risks
and the need to liberalize trade in corn.’” SPS measures
are a permitted exception to the GATT (and GATYS)
obligations to trade liberalization, non-discrimination,
and market access. However, the invocation of the ex-
ception is subject to the conditions of Article XX b)
of the GATT 1994 and Article 31.1 of the USMCA in-
corporates its provisions in the text of the agreement.”
USMCA’s and WTO's state members have the sove-
reign right to adopt domestic SPS measures, but only if
they are able to prove that the measures are necessary
to protect the life or health of humans (the necessity
test) and do not constitute a mean of arbitrary or un-
justifiable discrimination between countries and/or a
disguised restriction on international trade (the Article
XX Chapean/Preamble’s test).

These rules might appear to be contrary to the com-
mon sense, which is to recognize states” sovereign right
to protect human life and health first and to consider
their duty to comply with economic and trade values as
a secondary concern, i.e. free trade in corn should be
the exception and the protection of human health, the
rule. Without human life and health there could be no
free trade and no economic gains. However, the logic
of international economic law on corn safety in the age
of globalization was exactly the opposite: to enhance
free trade in corn first and to consider the protection
of human life and health from foodborne diseases only
as a limited in scope exception to free trade. The bur-
densome conditions for the invocation of the exception
supposed an important legal restraint on States” not-
mative sovereignty, but it was expected that the other
benefits from trade liberalization in corn would make
this “sacrifice of sovereignty” worthy.

The stated aim of the SPS regime in international
trade law- the suppression of the non-tariff barriers
to trade in corn- was complemented by a less obvious
one- deregulation. It was accepted that developing sta-

v. 14, p. 553, 2015.

VAN DER BOSCHE, Petet. The Law and Policy of the World
Trade Organization. London: Cambridge University Press, 2023. p.
1022

' The logic of the WT'O’s SPS Agreement and Chapter 9 of the
USMCA follows the sense of article XX b) of the GATT 1994. In
fact, article 2.4 of the WTO SPS Agreement establishes a presump-
tion that a measure that is compatible with the SPS agreement is 7ps0
inre consistent with article XX b).
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tes” SPS measures can obstruct market access for corn
producers (mainly, multinational companies) from the
developed states. So, to have more open domestic ma-
rkets, developing countries were convinced (or forced)
to accept that they must suppress or at least lower the
level of protection of corn safety (and, consequently,
human health) on their territories. Thus, the objective
of international trade law’s “free trade disciplines” on
domestic SPS measures on corn safety was in fact the
elimination or, at least, the weaking of regulations of
all kinds (i.e. deregulation). Producers and multinational
companies from developed states won with this equili-
brium, but the (small scaled) food producers in develo-
ping countries and the consumers of their products lost
a huge amount of legal protection of such an important
societal value, as human health.*

The recognition, in Mexican domestic laws and re-
gulations, of peasant and indigenous communities’
right to food sovereignty in the production and con-
sumption of native corn is not, per se, contrary to the
above-mentioned “free trade disciplines” of internatio-
nal economic law. However, if Mexico adopts domes-
tic measures aimed to enhance this right and if these
measures affect international trade in corn, they will fall
directly under their scope. Thus, for example, if Me-
xico adopts domestic measures that impose tariffs on
corn imports, corn export subsidies to encourage the
production of native corn, prohibitions on the import
of certain types of corn in Mexico, labels on corn pro-
ducts to show that they have been produced according
to ecological and sustainable agri-food processes and/
or that they have a certain “national content” of native
corn, or obligates Mexican governmental bodies to buy
only native corn produced in Mexico, the State must
respect its commitments under international economic
law’s “free trade disciplines”.

As shown above, the 2023 Mexican Presidential De-
cree prohibited the imports of a specific type of corn
in Mexico- the GM corn- to protect human health from
the adverse effects of glyphosate, a pesticide present
in GM corn and corn products. This measure directly

2 STIEGLITZ, Joseph. E/ malestar en la globalizacion. Madrid:
Taurus Santillana Ediciones Generales, 2022, p. 72-73; MURINA,
Marina; NICITA, Alessandro. Trading with Conditions: the effect
of sanitary and phytosanitary measures on the agricultural exports
from low | income countries. The World Economy, v. 40, n. 1, p. 168-
181, 29 nowv. 2015. DOI http://dx.doi.org/10.1111/twec.12368. p.
8.

affected the international trade in corn and fell within
the SPS regime of international economic law.

The US demand in the US- Mexico GM corn dispute
relies precisely on the incompatibility of the 2020 and
2023 Mexican Presidential Dectrees on the protection
of native corn with the USMCA’s SPS Chapter.” Ac-
cording to the US, the Mexican Presidential decree’s
measures are SPS measures that affect international tra-
de, as their “main purpose” includes “the rights to heal-
th and a healthy environment, native corn, . . . as well as
to ensure nutritious, sufficient and quality diet.”.”* The
regulation of GM products has already been conside-
red an SPS measure in the case law of the DSB of the
WTO. In EC- Approval and Marketing of Biotech Products
(2006), the panel determined that measures adopted
by the European Communities with respect to biotech
products (i.e. genetically modified organisms or GMO)
were SPS measures pursuant to Annex A (1) of the SPS
agreement.” Following this precedent, the panel in the
US- Mexico GM corn dispute determined that the 2023
Mexican Presidential Decree’s measures are SPS mea-
sures that “may, directly or indirectly, affect trade be-
tween the Parties,” within the meaning of Article 9.2 of
the USMCA.”

Being a SPS measures, the measures instructed by
the 2023 Mexican Presidential Decree on the ban of
import of GM corn must respect the three main obliga-
tions settled in USMCA s Chapter 9 according to whi-
ch it must be proven that: 1) Mexico has adopted SPS

% USTR. Panel request, Mexico- Biotech. Available at: https://
ustr.gov/sites/default/files/2023-08/US%20Panel%20Re-
quest%20-%20Mexico%20Biotech.pdf.

*  USTR. Panel request, Mexico- Biotech. Available at: https://
ustr.gov/sites/default/files/2023-08/US%20Panel%20Re-
quest%20-%20Mexico%20Biotech.pdf. Parag, 88

»  BEUROPEAN COMMISSION. Eurgpean Communities: Measutes
Affecting the Approval and Marketing of Biotech Products. United
States, 29 sep. 2006. Available at: https://policy.trade.cc.curopa.
eu/enforcement-and-protection/dispute-settlement/wto-dispute-
settlement/wto-disputes-cases-involving-eu/wtds291-european-
communities-measures-affecting-approval-and-marketing-biotech-
products-gmos_en: 1 jan. 2025.

% EUROPEAN COMMISSION. Eurgpean Communities: Measutes
Affecting the Approval and Marketing of Biotech Products. United
States, 29 sep. 2006. Available at: https://policy.trade.cc.curopa.
eu/enforcement-and-protection/dispute-settlement/wto-dispute-
settlement/wto-disputes-cases-involving-eu/wtds291-european-
communities-measures-affecting-approval-and-marketing-biotech-
products-gmos_en: 1 jan. 2025.

37 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag. 102-115.
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measures that are necessary to protect human health (the
necessity requirement); 2) the Mexican SPS measures are
based on scientific principles and on sufficient scientific
evidence (the “scientific disciplines”), and 3) the Mexican
SPS measures are not an arbitrary discrimination that
constitutes a disguised restriction on trade (the “non-
~discrimination” requirement”). The US claims before the
panel were based on the violation, by the Mexican SPS
measure, of these three requirements.

The US claimed that Mexico didn’t respect the pro-
cedural and formal requirements on the conduct of
the assessment of the probable risk for human health
caused by the consumption of GM corn which contain
glyphosate residues, as established in Articles 9.6.3 and
9.6.8 of USMCA. The US contented that the Mexican
SPS measures are inconsistent with USMCA Article
9.6.3 because they are based neither on (1) relevant in-
ternational standards, guidelines, or recommendations,
nor on (2) an “appropriate” risk assessment.”® Regar-
ding the formal procedure of the risk assessment, the
US demand also invoked a violation of USMCA Article
9.6.7 which imposes obligations related to the transpa-
rency of the risk assessment procedure.

In conformity with UNDROP’s Article 14-4, Me-
xico submitted that the SPS measures were justified by
the prevention of the risks that the chemical glypho-
sate represents to Mexican people (and Mexican pea-
sant and indigenous communities”) health. The Mexi-
can Government produced scientific evidence to prove
the risks of glyphosate for human health, including not
only risks for cancer, but also for kidneys, neurologi-
cal and gastrointestinal diseases. The Mexican National
Council for Human Studies, Science and Technology
(Consejo Nacional de Humanidades, Ciencias y Tecnologias-
CONAHCYT, in Spanish) elaborated a compilation of
continuously updated scientific articles on the herbicide
glyphosate, published in national and international jour-
nals that address biosafety issues.” In addition, during
the negotiation between US and Mexican officials in
March 2023, before the US submission of the US- Me-
xico GM corn dispute to a USMCA panel, many Mexican

% USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag.132-134.

¥ CONAHCYT. Efectos nocivos del herbicida glifosato. Available at:
https://conahcyt.mx/cibiogem/index.php/sistema-nacional-de-
informacion/documentos-y-actividades-en-bioseguridad/reposito-
rio-glifosato?pagina=38&busqueda=

scientists publicly exposed scientific evidence about the
human health risks from exposure to glyphosate, inclu-
ding in children and even newborns. All these scientific
works were exhibited before the panel and Mexico ar-
gued that they demonstrated the conduction of a risk
assessment study that sufficiently justifies the adoption
of the SPS measures.”’ Mexico also claimed that it did
not base the SPS measures on international standards,
guidelines or recommendations, as there are none that
meet its appropriate level of protection.* Regarding the
protection of the risk for human health resulting from
direct consumption of GM corn, Mexico stated that it
has adopted a “zero risk” allowed level of protection,
because “the presence of contaminants and toxins in
GM corn grain, such as transgenic proteins and glypho-
sate, has been well documented. In addition, the adverse
health effects of these contaminants and toxins have
been scientifically demonstrated.” **

However, the panel constituted determined that
the scientific evidence produced by the Mexican Go-
vernment was insufficient to demonstrate an appro-
priate risk assessment pursuant to article 9.6.3. of the
USMCA.”® After examining the international prin-
ciples and standards” framework for undertaking risk
assessment, the panel considered that “the availability
of this detailed international guidance on the conduct
of food safety and pest risk assessments informs the

analysis in this case”.*

The panel therefore concluded
that the scientific documents produced by the Mexican
CONAHCYT “do not meet any of the requitements of
a risk assessment.”” In addition, the Panel found that
Mexico did not comply with the transparency require-

ment of USMCA Article 9.6.7.%

Y0 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%?20Biotech.pdf. Parag. 135-136.

1 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 122.

2 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%?20Biotech.pdf.Parag, 140.

¥ USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 181.

# USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf.Parag, 185.

# USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf.Parag, 196-197.

¥ USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
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The panel didn't name scientific experts to decide
upon the quality of the scientific evidence produced
by the Mexican Government and didn’t make determi-
nation upon the existence of sufficient scientific evi-
dence on the level of risk for human health that the
glyphosate represents. It considered that Mexico has
failed to proof respect for the internationally recogni-
zed principles and standards about the methodology of
conducting a risk assessment. By so doing, the panel re-
cognized the mandatory nature of these principles and
standards and departed from the findings of the panel
in EC- Hormones (1997). According to the statements
of the panel in this case, they do not possess binding
legal nature and are simple guiding principles on which
a government can, but is not obliged to, base its risk as-
sessment. By adopting a merely formal and procedural
vision of the risk assessment of the dangers of glypho-
sate for human health, the panel’s report missed the op-
portunity to provide highlight on the current “scientific
battle” about the certainty of such dangers.

Even if there is not sufficient scientific certain-
ty about the risks from glyphosate for human health,
Mexico argued that it is implementing a precautiona-
ry approach in the risk assessment, in accordance with
USMCA s article 9.6. 4 ¢) (which is based on article 5-7
of the WTO SPS Agreement). However, the panel re-
jected this argument and considered that the SPS mea-
sures were not provisional measures within the meaning
of article 9.6.4.%

Finally, the US claimed that that the Mexican SPS
Measures “go well beyond that which is necessary to
protect human, animal, or plant life or health,” and are
consequently inconsistent with Article 9.6.6(a) which is
closely related to its Article 9.6.10.*. Mexico argued that
the adopted SPS measures were the only possible measu-
res to achieve a “zero-risk” allowed level of protection,
as only if non-GM corn grain is used for direct con-
sumption, any possibility of human health risks from

gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag, 200.

7 EUROPEAN COMMISSION. Measures Concerning Meat and
Meat Products (Hormones), WT/DS26. Belgian: EC, 18 aug. 1997.

#® USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 117.

¥ USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf.Parag, 204.

direct consumption of GM corn grain are eliminated.”
In determining whether the conditions laid down in ar-
ticle 9.6.10 are met, i.e. whether Mexico, by applying
an import ban on GM corn, has adopted the less-trade
restrictive possible SPS measute to achieve human heal-
th protection from the adverse effects on human health
of the ingestion of glyphosate contained in GM corn,
the USMCA’s panel had to look to the characteristics
of the Mexican SPS measure and had to decide if the-
re were alternative less trade-restrictive measures whi-
ch were reasonably available. However, once again, the
panel preferred not to develop this analysis. Instead, it
found that “Because (contrary to Article 9.6.3) Mexico
did not base its Measures either on relevant internatio-
nal standards, guidelines or recommendations, or an
appropriate risk assessment, it has failed to ensure that
they are based on relevant scientific principles (contra-
ry to Article 9.6.8). In these circumstances, the Panel
finds that the Measures are also being applied beyond
the extent shown to be necessary, contrary to Article

9.6.6(a).”!

In conclusion, the first category of US claims, com-
pletely embraced by the panel’s report, beyond the hi-
ghly technical legal language of the USMCA, were ai-
med to demonstrate that the Mexican import ban on
GM corn is an unjustifiable non-tariff barrier to free
trade in corn that must be modified and/or suppressed,
as Mexico didn’t respect the “necessity requirement’”
and the “scientific disciplines” of the USMCA’s SPS
regime. The US and the panel’s arguments could be
summarized as follows. Mexico’s ban on the importa-
tion of GM corn was not a measure necessary to pro-
tect human health from the effects of glyphosate, as it
was not based on a correct risk assessment procedure. It
was rather a politically motivated measure, destinated to
protect the producers of native corn- Mexican peasant
and indigenous communities- from the competition of
the US yellow GM corn producers. Mexico was allowed
to enhance its population’s right to a healthy corn only
to the extent permitted by the USMCA’s “free trade dis-
ciplines”. By acceding to the USMCA, after the renego-
tiation process of NAFFA, Mexico voluntarily accepted
to submit itself to these disciplines in the name of the

% USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 215.
3t USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 221.
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benefits from free trade in corn with the US (and Cana-
da). Mexico must subordinate issues of human health
in corn production and consumption to those of free
trade. Corn is a commodity, and free trade in corn pla-
ces important administrative and scientific burdens on
the adoption of domestic regulations aimed to protect
the right to healthy corn. Whenever free trade in corn
is affected by a domestic SPS measures, market dere-
gulatory (and not state interventionist) solutions must
prevail.”?

The main part of the Mexican defense before the
USMCA’s panel was aimed to demonstrate that, even if
it was assumed that the SPS measures were a not-tariff
obstacle to free trade in corn, i.e. even if they were a
form of protectionism in favor of native corn produ-
cers (peasant and indigenous communities), they were
justified under Articles 15- 5 and 2-3 of the UNDROP,
In accordance with UNDROP’s Article 15-5, Mexico
argued that it could legally impose a non-tariff barrier
to free trade in corn, if it is aimed at protecting peasant
and indigenous peoples” right to determine their own
corn production system and to have access to healthy
and culturally appropriate native corn, which is produ-
ced through ecological and sustainable methods that do
not use harmful herbicides, such as glyphosate. Under
UNDROP’s Article 2-3, Mexico contended that, by ap-
plying a no tariff obstacle to free trade in corn, it had
interpreted and applied USMCA in a manner consistent
with the protection of peasant and indigenous peoples”
human and food sovereignty rights. However, Mexico s
claims never included a direct reference to UNDROP
because of its soft law (and revolutionary) legal nature.
The Mexican arguments somehow tried to link the jus-
tifications of the SPS measures under the UNDROP
within the permitted exceptions to free trade in corn
under the USMCA and the GATT binding provisions.
The Mexican Government also tried to use Article 24.15
of the USMCA®, which is not normally an exception to
free trade in corn, to advance the right of peasant and
indigenous communities to food sovereignty.

On the first place, Mexico invoked the public morals
and exhaustible natural resources exceptions of Articles

2 RIGOD, Botis. The Purpose of the WT'O Agreement on the
Application of Sanitary and Phytosanitary Measures. European Jour-
nal of International Law, v. 24, p. 509, 2013.

% Pursuant to this article: “Accordingly, each Party shall promote
and encourage the conservation and sustainable use of biological

diversity, in accordance with its law or policy.”

XX(a) and (g) of the GATT 1994, which was linked to
the protection of peasant and indigenous” communities
right to food sovereignty, as Mexico tried to demonstra-
te that the SPS measures were adopted in respect of the
right of these communities (and of all Mexicans) to a
corn that is culturally suitable.

For Mexican peasants and indigenous people and
for all society, maiz is more than a simple commodity
that must be subject to the market solutions of free tra-
de. Corn is not only the main ingredient of the Mexican
diet, but it also has an extremely strong cultural value
for Mexican peasant and indigenous peoples and for
Mexican society itself. Mexicans considers themselves
as “los hijos ¢ hijas del maiz’ (“the sons and daughters of
maize”), following legends from the Mayan and Aztec
cultures. Mexico is the center of origin and diversity of
corn. There are 59 breeds and thousands of varieties
of Mexican native corn. According to archaeological
evidence, its domestication dates to at least 8,000 years
ago. 29 of September is the National Day of the Mai-
ze in Mexico. As stated in a recent publication by the
Mexican CONAHCYT on the commemoration of that
day: “Corn, due to its qualities and because it is the basic
food, is considered a gift of nature. Being a cultural pro-
duct, corn is personified, it merges with man.”** From
a cultural and symbolical point of view, the recovery of
the Mexican food sovereignty starts with corn.

In this sense, before the USMCA panel Mexico con-
tended that the SPS measures were “necessary to pro-
tect native corn, the milpa, the biocultural wealth and
the gastronomic heritage of Mexico under the terms of
Article XX (a) of the GATT 1994.” Mexico added that
the measures address risk not only to human health, but
also to native corn, which is “considered cultural heri-
tage in Mexico” according to the Federal Law for the
Promotion and Protection of Native Corn and is “vi-
tally important to the identity and culture of Mexico’s
indigenous and peasant communities, who are con-
sidered custodians and stewards of this tradition and
biodiversity.”>> Mexico linked the protection of native
corn varieties to its moral public duty to “preserve |...]
the livelihoods of communities that derive their income
and livelihood from the cultivation and processing” of

> SECIHTL De saberes y sabores. Available at: https://conahcyt.
mx/de-saberes-y-sabores/.

> USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 264.
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native corn.® It further added that the SPS measures
protect “public morals by preventing harmful displa-
cement of native corn and the corresponding negati-
ve impact on indigenous communities and associated
gastronomic traditions.””’” In the same sense, Mexico
invoked Article 24.15 of the USMCA® and submitted
that the SPS measures and the objectives they seck to
achieve are consistent with this provision because they
“contribute to the protection of culture, heritage, tradi-
tions, communities, and the identity of people of indi-
genous origin, in relation to the natural biodiversity of

native Mexican corn and its various varieties of corn”.”

In the same sense, Mexico also linked the protec-
tion of peasant and indigenous people’s rights under
UNDROP Article 2-3 with Article 32.5 of the US-
MCA.% In Mexico’s view, “native corn is part of the
identity of indigenous peoples and therefore, through
the 2023 Presidential Decree, Mexico complies with its
obligations, under both domestic and international law,
to respect the social and cultural identity and heritage,
the customs, traditions and the institutions of indige-
nous people.’ According to Mexico, every measure to
protect native corn is a measure to protect indigenous
rights, as “the protection of native corn is a cultural
manifestation that falls within the definition of ‘cultural

2 62

heritage’ of indigenous peoples”.

% USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag. 266.

37 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag, 267.

®  Artcle 24.15 of the USMCA on Trade and Biodiversity pro-
vides: “3. The Parties recognize the importance of respecting, pre-
serving, and maintaining knowledge and practices of indigenous
peoples and local communities embodying traditional lifestyles that
contribute to the conservation and sustainable use of biological di-
versity.”

¥ USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag, 257.

@ Article 32.5 provides: “Provided that such measures are not
used as a means of arbitrary or unjustified discrimination against
persons of the other Parties or as a disguised restriction on trade in
goods, services, and investment, this Agreement does not preclude a
Party from adopting or maintaining a measure it deems necessary to
fulfill its legal obligations to indigenous peoples.”

o0 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag. 312 s.

62 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%020
-%20Mexico%20Biotech.pdf. Parag. 319.

The peasant and indigenous communities” right to
non-GM native corn produced through ecological and
sustainable processes was addressed under the exhaus-
tion of natural resources exception of GATT Article
XX (g). In the view of Mexico, the SPS measures were
aimed to the conservation of the biodiversity and ge-
netic integrity of native corn varieties as “exhaustible
natural resources” within the meaning of this article.
Mexico submitted that the SPS measures related to the
conservation of a natural resource: the “native varie-
tals and landraces of corn and maize, including their
biodiversity and genetic integrity” and stated that “[t|
his natural resource is exhaustible because Mexico’s na-
tive corn, including its natural biodiversity and genetic
integrity, is under threat of loss and possibly extinction
as evidenced through the transgenic contamination of

native corn in Mexico”.%

Mexico also tried to demonstrate that its SPS mea-
sures satisfy the requirements of the chapean of Arti-
cle XX because the Measures: (1) are not applied in a
manner that would constitute a means of arbitrary or
unjustifiable discrimination; and (2) do not constitute a
disguised restriction on international trade.**

The panel rejected all the defenses that Mexico ba-
sed on exceptions on free trade in the name of the pro-
tection of peasant and indigenous communities human
and food sovereignty rights. It started by recognizing
“the importance to Mexico of protecting the traditions
and livelihoods of indigenous and peasant communi-
ties, particularly as these are intertwined with the cul-

236,

tivation of native corn.”® However, the panel first de-
termined that the SPS measures are not necessary to
protect public morals, as Mexico failed to show how
GM corn threatens the traditions or livelihoods of the
indigenous and farming communities.” In respect to
the exhaustible natural resources exception, the panel
considered that Mexico did not take any domestic mea-

sures to address the purported threat to the genetic in-

5 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag. 276.
¢ USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag. 280.
©  USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 287.
0 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf.Parag, 294.
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tegrity of native corn, and, therefore didn’t fulfil the
requirement established under GATT Article XX a) to
make the measure targeted to protect exhaustible natu-
ral resources “effective in conjunction with restrictions
on domestic production or consumption.” The panel
rejected the other two exceptions on the basis of the
test of the Chapean of GATT Article XX and consi-
dered that the SPS measures constituted “a means of
arbitrary or unjustifiable discrimination” and “a disgui-
sed restriction on international trade.” According to the
panel, their objective to obtain “food self-sufficiency”
clearly shows that they are protectionist in nature. In
addition, in the opinion of the panel, the fact that the-
se measutres “single out GM corn and do not address
other forms of gene flow to native corn by non-native,
non-GM corn” that are grown domestically also proofs
that they constitute an arbitrary restriction on free trade
in corn between Mexico and the US.”

Even if, according to USMCA’s Article 31.18-2,
Mexico might argue that it is not obliged to follow the
findings of the panel’s 117 pages final report by abro-
gating its internationally illegal domestic SPS measures,
the US will put pressure on the Mexican Government to
do so. Consequently, the defense of Mexico’s peasant
and indigenous communities” right to food sovereign-
ty though domestic legal measures might face strong
obstacles in the future. However, even if the rules of
Mexican domestic law on the protection of this right
should be compatible with the disciplines of free trade
agreements, Mexican domestic law can also embody as-
pirations for a better international economic law in the
age of deglobalization.

4 Mexican domestic laws and
regulations as a catalyst for future
reforms of international economic
law

International economic law in the age of deglobali-
zation has gone under a profound process of reform.
In many fields, drastic normative changes have been
introduced to reduce the constraints on the exercise
of states” public power and sovereignty. In internatio-

7 USTR. Panel request, Mexico- Biotech. Available at: https://ustt.
gov/sites/default/files/2023-08/US%20Panel%20Request%20
-%20Mexico%20Biotech.pdf. Parag, 298.

nal investment law, for example, the adoption of US-
MCA and the modification of the provisions of other
international investment agreements have rebalanced
investors” international legal protection with states” so-
vereignty regarding the control and regulation of FDI
transborder flows.®® In this sense, States” normative so-
vereignty was reaffirmed in USMCA’s Article 14. 16,
which states: “Nothing in this Chapter shall be cons-
trued to prevent a Party from adopting, maintaining, or
enforcing any measure otherwise consistent with this
Chapter that it considers appropriate to ensure that in-
vestment activity in its territory is undertaken in a man-
ner sensitive to environmental, health, safety, or other
regulatory objectives.”

Even if states are the “masters of treaties”, the tra-
de chapters of USMCA and those of other free trade
agreements, have not undergone similar reforms.

However, it is to argue that the USMCA’s trade
chapters, particularly its SPS Chapter, could be renego-
tiated in 2026 as was the case for its investment chapter
in 2020. The Mexican domestic laws and regulations on
native corn could indicate the will of one of the parties
to the agreement to amend its provisions according to
USMCA Article 34.3. Additionally, the recognition of
Mexico’s peasant and indigenous communities right
to food sovereignty in domestic law instruments and
the adoption of similar reforms in other developing
countries could foster a reform of the WTO SPS agree-
ment, which, pursuant to article 34.4 of the USMCA,
could conduce to a reform of the USMCA’s Chapter
9. These reforms might also give birth to a consistent
state practice (zmweterata consuetndo) which is required for
the creation of a customary norm of international eco-
nomic law. They also could lead to the transformation
of UNDROP into a binding international treaty and/
or to the recognition of its customary nature. Develo-
ping countries, such as Mexico, did not have the suffi-
cient bargaining power in the negotiations of free trade
agreements during the age of globalization, but the re-
gulatory changes in their domestic laws might generate
important implications for the reform of these treaties
in the age of deglobalization.

®  PETROVA GEORGIEVA, Virdzhiniya. Mexico in Interna-
tional Investment Law: from NAFTA to USMCA. I». MENEB-
HURRUN, Nitish ez al. (ed.). International Investment 1aw and Arbitra-
tion from Latin American Perspective. New York: Springer, 2024.
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The promotion of Mexico’s peasant and indigenous
communities” right to food sovereignty in domestic law
is closely related to the protection of their human right
to food. Food sovereignty is a prerequisite for the gua-
rantee of the human right to food, as food adequacy
means that food should be safe for human consumption
and free from adverse substances, such as contaminants
from industrial or agricultural processes, including re-
sidues from pesticides. Adequate food should also be
culturally acceptable.” In consequence, the food sove-
reignty of the peasant and indigenous communities of
the USCMCA s member states could only be reached,
if the provisions of its trade chapters are consistent
with their human right to food.

In the age of deglobalization, criticisms against free
trade agreements point out precisely their negative im-
pact on the protection of human rights. Human rights
that might be violated by free trade agreements include,
among others, the right to food, the right to work, the
right to health, and the right to a healthy environment.”
Regarding the human right to food, free trade agree-
ments, such as the USMCA, negatively affect this right
by forcing small agricultural producers, particularly
peasant and indigenous peoples, to abandon their far-
mlands, unable to compete with low import prices. This
causes a violation of the right to food not only of the
food producers themselves, but also of the consumers
of their products and, ultimately, the loss of food sove-
reignty of the State.”

Since the 1990s, various UN bodies have called for
subjecting free trade agreements to scrutiny regarding
the protection of human rights. > In 2011, the Guiding
Principles on Human Rights Impact Assessments of
Trade and Investment Agreements were published in a
report presented to the UN Human Rights Council.” In

@ OCHR. The Right to Adequate Food: fact sheet no. 34. Geneva:
UN, 2010. Available at: https://www.ohchr.org/sites/default/files/
Documents/Publications/FactSheet34en.pdf.

0 ZERK, Jennifer. Human Rights Impact Assessment of Free
Trade Agreements. International Iaw Programme, feb. 2019. p. 6

" ZERK, Jennifer. Human Rights Impact Assessment of Free
Trade Agreements. International Iaw Programme, feb. 2019. p. 6

> OHCHR. Human rights, trade and investment: report of the High
Commissioner for Human Rights. Geneva: UN, 2 July 2003. Avail-
able at: https://digitallibrary.un.org/record /500177.

3 UN. Report of the Special Rapportenr on the right to food, Olivier De
Schutter. Guiding principles on human rights impact assessments of
trade and investment agreements, UN Doc. A/HRC/19/59/Add.5,
Geneva: Human Rights Committee, 2011. Available at: https://
www.ohchr.org/Documents/ HRBodies/HRCouncil/RegularSes-

2017, the ILO formulated principles on the relationship
between trade liberalization and the protection of social
rights. ™ At the EU regional level, a prior examination
of the effects of free trade agreements on human rights
is already carried out: the so-called Sustainability Impact
Assessment (SIA).” Similarly, the bilateral free trade
agreement between Canada and Colombia establishes
a permanent monitoring mechanism of the impact of
the treaty on respect for human rights on the territory
of the two member countries. "

There are concrete examples of carrying out this
type of study before the entry into force of a free tra-
de agreement. Thus, for example, before the entry into
force of the African Continental Free Trade Area, at
the request of the UN Economic Council for Africa in
2015, an analysis of its potential impact (positive and
negative) on some human rights, the respect of which is
considered particularly threatened in the African com-
mercial context (in particular, the right to an adequate
standard of living, the right to food, the right to work
and social security and the rights of women) was con-
ducted. At the end of the study, the authors proposed
a series of measures that the treaty negotiators should
adopt to avoid a potential negative effect of the treaty
on human rights. With respect to the human right to
food, the report proposed the establishment of a list of
basic foods, excluded from the liberalization of trade in
goods, and the insertion of a safeguard clause regarding
the guarantee of food safety.”

sion/Session19/A-HRC-19-59-Add5_en.pdf.

" 1LO. Handbook on Assessment of Labour Provisions in Trade and In-
vestment Arrangements. Geneva: ILO, 2017. Available at: https://www.
ilo.otg/wemsp5/groups/public/---dgreports/---inst/documents/
publication/wems_564702.pdf; UNDP. Human development impact as-
sessment of trade policy: A Toolkit. Geneva: UNDP, 2012. Available at:
http:/ /www.undp.org/content/dam/undp/library/Poverty%20Re-
duction/Trade%2C%20Intellectual%20Property%20and%o20Mi-
gration/ HUMAN%20DEVELOPMENT%20IMPACT-Trade%20
policy%20toolkit.pdf

> EUROPEAN COMMISSION. Handbook for trade sustainabil-
ity impact assessment. 2. ed. Belgian: EC, 2016. Available at: http://
ec.curopa.cu/trade/policy/policy-making/analysis /policy-evalua-
tion/sustainability-impact-assessments/index_en.htm#_methodol-
ogy. p. 17

6 CANADA INTERNATIONAL. Agreement Concerning Annual
Reports on Human Rights and Free Trade between Canada and the Republic
of Columbia. Available at: www.canadainternational.gc.ca/colom-
bia-colombie/bilateral_relations_bilaterales/hrft-co_2012-dple.
aspxrlang=eng,

7 ZERK, Jennifer. Human Rights Impact Assessment of Free
Trade Agreements. International Iaw Programme, feb. 2019. p. 10
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The USMCA has never been subject to a human ri-
ghts impact assessment regarding the human right to
food. However, future renegotiation or amendment of
the USMCA’s provisions on trade in agricultural goo-
ds can bare from these new initiatives in international
economic law in the age of deglobalization. If the stu-
dy identifies serious risks for the protection of the hu-
man right to food of the population, in general, and of
peasant and indigenous communities, in particular, in
Mexico (the US or Canada), the three states can adopt
normative changes in the treaty’s provisions to avoid
these negative impacts, consisting, for example, in the
exclusion of some agri-food products (such as corn)
from the liberalization of trade in goods.

Another possible form to protect peasant and in-
digenous peoples” right to food sovereignty through a
reform of the USMCA in the age of deglobalization
is to admit that the goal of harmonization of member
states SPS measures might suffer exceptions, whenever
the regulatory heterogeneity is justified by domestic pu-
blic policy priorities, such as the protection of public
health and cultural values. If the heterogeneity reflects
variations in domestic conditions and preferences of
the communities affected by the SPS measures within
the territories of member states, a deviation from the
international standards should be permitted. In the
same sense, the WTO and the other international orga-
nizations should modify the processes of adoption of
the international principles and standards of risk asses-
sment listed in the GM corn dispute between Mexico and
the US and make them more inclusive and more cente-
red in sustainable development, particularly regarding
the agri-food sector. The process of adoption of inter-
national principles and standards regarding risk assess-
ments of food safety must be reformed to ensure that
they respect the special and differential needs of deve-
loping countries and acknowledge the national right to
regulate in different ways to achieve legitimate policy
purposes, such as the protection of public health from
foodborne diseases, the enhancement of the cultural ri-
ghts of local peasant and indigenous communities and
the achievement of the sustainable development goals
in the agricultural sector.

It is also important to rethink the legal regime of
SPS measures related to food safety under the permitted
exceptions of GATT Article XX and USMCA s article
31.4. In the first place, this analysis could be conducted
not only by arbitrators but also by political negotiators,

who are more able to assess the value to their own so-
cieties of the different public welfare interests at stake.
In the second place, it could be necessary to provide
in both articles a broader range of legitimate purposes
that directly include food sovereignty concerns and the
protection of peasant and indigenous communities” ri-
ghts. As the Mexico defense before the USMCA panel
showed, UNDROP’s provisions might be a useful gui-
de for these efforts.

In the age of deglobalization, USMCA s state mem-
bers could include in the text of the treaty a normative
recognition and definition of peasant and indigenous
communities right to food sovereignty. As noted above,
only the human right to food is recognized in binding
sources of international law and food sovereignty is an
emerging concept, only incorporated in domestic law
instruments, such as the attacked Mexican measures in
the US-Mexcico GM corn case, or the Venezuelan Consti-
tution, and in soft law international instruments, such as
the UNDROP. USMCA could become a pioneer food
sovereignty- enhancing free trade agreement and inclu-
de provisions related to the promotion of free and fair
trade in agriculture in accordance with the obligation to
respect states” and (peasant and indigenous) people’s
right to food sovereignty. It could establish that the pro-
motion of free trade should not impede protectionism
towards domestic small-scale food producers whenever
it is necessary to achieve sustainable development ob-
jectives and protect human health and human rights.
Free trade policies and practices should be reoriented to
serve Mexican, US and Canadian people’s rights to food
that is safe, healthy, ecologically sustainable and cultu-
rally suitable. Because of the strong integration of the
agri-food markets of the three states, there are structu-
ral causes of the lack of food sovereignty in the region
that have dimensions beyond the control of one State.
To address such dimensions, it is possible to argue that
one state is responsible for the protection of the food
sovereignty of all the other members of the treaty and
only a coordinated effort among parties to the USM-
CA might guarantee (indigenous and peasant) people’s
right to food sovereignty. The three states should also
refrain from taking measures which undermine the en-
joyment of food sovereignty by communities in other
countries and promote international assistance and coo-
peration to enable other states to meet their obligations
in relation to food sovereignty.
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5 Conclusion

The Mexican experience in protecting peasant and
indigenous peoples” right to food sovereignty illustra-
tes the complexities surrounding the transition of in-
ternational economic law to a new paradigm in the age
of deglobalization. International economic law in the
Post-World War II global order was to promote sus-
tainable development, equitably distribute its benefits,
achieve full employment, and improve the living condi-
tions of all individuals. At the center of its norms and
institutions was the idea that economic growth is the
only answer to the fight against poverty and that free
trade is the key to this growth. International economic
law undoubtedly achieved its objectives in terms of the
promotion of free trade. However, during the period of
globalization, its norms and institutions failed to redu-
ce poverty, eliminate hunger, and promote social well-
-being for all. In fact, they reduced poverty, eliminated
hunger and fostered prosperity for the few, but not for
the lot.” The legal and institutional framework of inter-
national economic relations was not able to reconcile
the promotion of free trade with some essential extra-
-economic purposes for States and individuals, such as
food, water, education, health, community relations, en-
vironmental conditions, and respect for human rights.
These extra-economic purposes have become central
issues for the new agenda of international economic
law in the current period of deglobalization.

The protection of the right to food sovereignty of
small-scale farmers from developing countries is one of
these extra-economic objectives. This right is contrary
to the logic of current free trade agreements, as they ex-
clude the possibility of developing states to protect their
domestic food producers and to achieve self-sufficiency
and self-reliance in food production.” Food sovereignty
in this logic only means “food protectionism”. Mexican
domestic laws and regulations in favor of the peasant
and indigenous peoples” right to define their own food
production systems and have access to food which is
culturally appropriate and produced through sustaina-
ble methods were considered legally wrong by a USM-

% “PROSPERITY for a Few, Poverty for the Lot,” WTO and
Free Trade Agreements Have Failed the People! ILa Via Campesina,
29 nov. 2021.

" MENSAH, Clément. Incentivising smallholder farmer liveli-
hoods and constructing food security through home-grown school

feeding: evidence from Northern Ghana. Bragilian Journal of Interna-
tional Law, v. 15, n. 3, 2018.

CA panel of three arbitrators. However, they might be
seen as morally right by people in developing countries
across the globe. As Mexico argued before the USMCA
panel “the impact of transgenic contamination and its
adverse effects on the culture, heritage, traditions, iden-
tity, livelihoods, food self-sufficiency and well-being of
indigenous and peasant communities, as well as the peo-

ple of Mexico in general, reflect grave moral wrongs”.*’

Perhaps the time has come to create a new interna-
tional economic law for a new world order in the 21st
century, a law that is responsible for promoting not only
free trade for multinational corporations, but also so-
cioeconomic development for small farmers, such as
peasants and indigenous peoples. This law should put
in place a new multilateral trade system for food so-
vereignty and allow countries from the Global South
to have more regulatory space in terms of protection
of their small-scale food producers from the dumping
of highly subsidized food from the Global North.*' In
this new trade system, trade in corn should be not only
free from non-tariff obstacles for developed countries’
multinational companies, but also fair for developing
countries” peasants and indigenous peoples.
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Abstract

Apart from providing food and feeds, agriculture is also a source of em-
ployment and economic growth in many African countries especially Kenya
and Nigeria. However, agricultural practices such as crop and livestock pro-
duction are the major sources of greenhouse gas emissions as well as factors
that cause climate change in Kenya and Nigeria. At the same time, Kenya’s
and Nigeria’s agricultural practices are threatened by the impacts of climate
change, which manifests as droughts, flooding and heat waves. In order to
address the impacts of climate change on agriculture and to curtail agricul-
ture-induced climate change, Kenya and Nigeria devised climate-smart agri-
cultural strategies. These climate-smart agricultural strategies are supported
by standards drawn from law and policy. Using a doctrinal research method
which employs a descriptive and analytical study of discourse (where data is
gathered through physical and electronic library), this article argues that the
global nature of climate change and its local consequences warrants com-
plementing Kenyan and Nigerian national climate-smart agriculture laws
and policies with a combination of standards drawn from more than one
jurisdiction, with sources in both legal and non-legal norms agreed upon
by state actors and non-state actors. These standards simply described as
transnational standards, if effectively applied, could promote climate-smart
agriculture and food security especially in Kenya and Nigeria.

Keywords: climate-smart agriculture; Kenya; Nigeria; food security; trans-
national standards.

Resumo

Além de fornecer alimentos e rac¢Oes, a agricultura também ¢é uma fonte de
emprego e crescimento econdémico em muitos pafses africanos, especial-
mente no Quénia e na Nigéria. No entanto, praticas agricolas como a pro-
ducio de culturas e a criacio de gado sido as principais fontes de emissGes
de gases de efeito estufa, além de fatores que contribuem para as mudangas
climéticas no Quénia e na Nigéria. Ao mesmo tempo, as praticas agrico-



las nesses paises estao ameagadas pelos impactos das
mudangas climaticas, que se manifestam por meio de
secas, inundacSes e ondas de calor. Para enfrentar os
impactos das mudangas climaticas na agricultura e re-
duzir a contribuicio da agricultura para essas mudancas,
o Quénia e a Nigéria desenvolveram estratégias de agri-
cultura inteligente em relacio ao clima (climate-smart
agriculture). Essas estratégias sdo apoiadas por padrdes
estabelecidos no ambito da legislagao e da politica pabli-
ca. Utilizando um método de pesquisa doutrinaria, que
emprega um estudo descritivo e analitico do discurso
(com coleta de dados em bibliotecas fisicas e eletroni-
cas), este artigo defende que a natureza global das mu-
dancas climaticas e suas consequéncias locais exigem
que as leis e politicas nacionais de agricultura inteligente
em relacdo ao clima no Quénia e na Nigéria sejam com-
plementadas por um conjunto de padroes oriundos de
mais de uma jurisdi¢do, abrangendo normas juridicas e
nao juridicas acordadas por atores estatais e nao estatais.
Hsses padroes, aqui denominados padroes transnacio-
nais, se aplicados de forma eficaz, poderiam promover a
agricultura inteligente em relacao ao clima e a seguranca
alimentar, especialmente no Quénia e na Nigéria.

Palavras-chave: agricultura inteligente em relacio ao
clima; Quénia; Nigéria; seguranca alimentar; padroes
transnacionais.

1 Introduction

The Intergovernmental Panel on Climate Change
(IPCC)" describe agticulture as a sector of the economy
that produces food crops, industrial crops, livestock, fi-
sheries, biofuels, and pastures.? Apart from providing
food, agriculture also serves as a vital source of employ-
ment, revenue, and the main source of gross domes-
tic product (GDP) in many countries, including Kenya,
and Nigeria.’ In Kenya for instance, more than 10 mi-

' The IPCC was established in 1988 as a scientific unit of the
United Nations for the purpose of assessing climate change-related
impacts, and to provide policymakers with advice on how to miti-
gate and adapt to the impacts of climate change. See https://www.
ipce.ch/.

> PORTER, John R.; HOWDEN, Mark; SMITH, Peter. Consider-
ing agriculture in IPCC assessments. Nazure Climate Change, v. 7, n.
10, p. 680-683, 2017.

> USMAN, H. S. The development of agriculture-focused adaptation laws in
Kenya, Nigeria and South Africa. South Africa: North West University,
2022.

llion people rely on agriculture for their livelihood.* In
addition, up to 33% of Kenya’s GDP is accrued from
agriculture in 2022.° In Nigeria, agriculture serves as a
means of livelihood for about 70% of the population,
and it also complements the petroleum sector in gene-
rating revenue.’ In both countries, the agricultural sec-
tor is made of up livestock, poultry and aquaculture and
a variety food crops (such as rice, yams, beans, millet,
sorghum and cassava) as well as some cash crops mainly
consisting of cocoa, cotton, groundnut and palm oil.”

However, it should be noted that the cultivation
of certain types of legumes and cereals requires the
ploughing of soil by high-energy consuming machinery,
which leads to more greenhouse gas (GHG)® emissions
and eventually climate change.” Similatly, successful
crops production require fertile soil,' and soil fertility
is enhanced by the application of both industrial fer-
tilizers, such as ammonia (NH3) and (NH4), and non-
-industrial fertilizers, such as manure derived from fer-
mentative digestion by cows, horses, and sheep.'" The
application of industrial and non-industrial fertilizers

* UNITED STATES AGENCY FOR INTERNATIONAL DE-
VELOPMENT. Agriculture, Food and Water Security. Washington:
USAID, 2023. Available at: ttps://www.usaid.gov/kenya/agricul-
ture-food-and-water-security#:~:text=The%20agricultural%20sec-
tor%20is%20the,percent%200£%20the%20rural%20population.
Access on: 12 June 2023.

> FAO. Kenya at a glance. 2023. Available at: https://www.fao.org/
kenya/fao-in-kenya/kenya-at-a-glance/en/. Access on: 12 June
2023.

¢ FAO. Nigeria at a glance. 2021. Available at: https://www.fao.org/
nigeria/fao-in-nigetia/nigeria-at-a-glance/en/. Access on: 12 June
2023.

" FAO. EAO in Kenya. 2019. Available at: http://www.fao.org/
kenya/en/. Access on: 12 June 2023. See also Federal Ministry of
Agriculture, Water resources and rural development, Abuja 2001
http://extwptlegsl.fao.org/docs/pdf/nigl49296.pdf5.

8 GHGs is a combination of Water vapour (H20), Carbon di-
oxide (CO2), Methane (CH4), Nitrous oxide (N20), Ozone (O3),
Chlorofluorocarbon CFCs, Perfluoro carbons (PFCs) and Sulphur
Hexafluoride (SF6). See Bernstein, et. al., climate change 2007: syn-
thesis report.» (2008).

* CARCELES RODRIGUEZ, Belén ¢ al. Conservation agricul-
ture as a sustainable system for soil health: a review. Soi/ Systems, v.
6, n. 4,2022.

1" VERSCHUUREN, Jonathan. Agticulture, climate disasters, and
the law. In: LYSTER, Rosemary; VERCHICK, Robert R. M. (ed.).
Research handbook on climate disaster law: barriers and opportunities.
London: Edward Elgar Publishing, 2018. p. 297-312.

" IPCC. Climate Change 2007: impacts, adaptation and vulner-
ability. 2007. Available at: https://www.ipcc.ch/site/assets/up-
loads/2018/03/ar4_wg2_full_report.pdf. Access on: 10 May 2023;
THORNTON, P. K;; HERRERO, M. Climate change adaptation in
mixed crop-livestock systems in developing countries. Global Food
Security, v. 3, p. 99-107, 2014
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causes GHG emissions and can lead to climate chan-
ge."? Likewise, livestock production, especially cattle, are
a source of GHG (methane) emissions as well as clima-
te change."” For example, through a process known as
“enteric fermentation,” cattle rearing is responsible for
approximately 14.5% of the total global GHG emis-
sions annually."

Given that most agricultural practices such as crops
production and livestock production in Kenya and in
Nigeria are dependent on climate-sensitive resources
such as rainfall, stable temperature and fertile soil, chan-
ges in climatic systems which usually manifest as drou-
ghts, desertification,”” heat waves and rising sea levels
affects crop yield and animal productivity. For example,
in 2019, a decrease in crops yields and livestock pro-
ductivity in the semi-arid region of Northern Nigeria
were attributed to incidence of rising temperatures and
a decline in rainfall.'® By implication, the impacts of
climate change on crops and livestock could have also
fed into loss of livelihood, household income, and most
importantly, food insecurity in Kenya and in Nigeria.
Accordingly, food security is achieved when there is: “[t]
he stability of food availability, access to adequate and
nutritious food for all people, use of food to meet all

2 In 2005, industrial fertilizers were reportedly confirmed to be

responsible for about 58% of global anthropogenic emissions. This
is much compared to the net flux of carbon dioxide (CO2) emis-
sions (other than emissions from the use of fossil fuel). According
to the IPCC, the global warming potential (GWP) value of fertilizers
is 23 times higher than CO2. Similarly, the application of industrial
fertilizers such as N20O account for about 60% of global anthropo-
genic emissions. See REID, Susanna e/ a/. Vulnerability and adapta-
tion to climate risks in Ontario agriculture. Mitigation and Adaptation
Strategies for Global Change, n. 12, p. 609-637, 2007. Apart from the
higher GWP of fertilizers, it has been argued that excessive applica-
tion of fertilizers on the soil can introduce heavy metals into the
soil. The presence of heavy metals in the soil can contaminate sur-
face and groundwater, thus leading to the depletion of arable lands.
See Tilman, et. al., Nature 418, no. 6898 (2002): 671-677; Glibert,
and Burkholder. «The Ecology of harmful algae, 2006 pp. 341-354.
3 SPERANZA, Chinwe Ifejika. Resilient adaptation to climate
change in African agriculture. Studies, v. 54, n. 3, 2010.

" See FAO 2023  https://www.fao.org/news/story/en/
item/197623/icode/.

5 PARKER, Louis ¢/ a/. Vulnerability of the agticultural sector to
climate change: the development of a pan-tropical Climate Risk Vul-
nerability Assessment to inform sub-national decision making, P/oS
one, v. 14, n. 3, 2019.

1o JIBRILLAH, A. M.; JAAFAR, M.; CHOY, L. K. Monitoring
vegetation change in the dryland ecosystem of Sokoto, northwest-
ern Nigeria using geoinformatics. The Indonesian Journal of Geography,
v. 51, n. 1, p. 9-17, 2019.

socio-physiological demands, and availability of suffi-
cient and high-quality food”."”

As further defined by the Food and Agticulture Or-
ganization (FAO) of the United Nations, food security
is: “[w]hen all people, at all times, have physical, social,
and economic access to sufficient, safe, and nutritious
food to suit their dietary needs and food preferences for
an active and healthy life”.

The dimensions to food security as given by the
FAO (most importantly, access to sufficient, use and
availability of quality food at the time of need) can not
be realized in the wake of the climate change impacts
particulatly droughts, non-favourable temperature and
poor soil nutrients, among others. Therefore, mitigation
and/or adaptation measures are required to address the
impact of climate change on agriculture and food secu-
rity. In the context of agriculture, mitigation and adap-
tation strategies are collectively described as climate-
-smart agriculture (CSA) strategy.

The concept of CSA evolved as and effective option
of curtailing agriculture-based GHG emissions, while
also promoting the resilience of agriculture against the
manifestations of climate change especially droughts
and fluctuating temperature,'® as well as a means of
promoting food security in climate change hotspots."”

In arid and semi-arid regions of Africa (Kenya and
Nigeria) CSA strategies are for instance presented in
the of form droughts-tolerant crops and heat resis-
tant as well as high yielding crop varieties.” As well,
cereal-groundnut intercropping practices that involves
for instance, cultivating groundnuts with maize, millet

7 WORKU, Alemitu; TEREFE, Melkamu. Effect of climate
change on food secutity. Ratarstvo i Povrtarstvo, v. 60, n. 1, p. 20-25,
2023.

8 LIPPER, Leslie ¢z a/. Climate-smart agticulture for food secu-
rity. Nature Climate Change, v. 4, n. 12, p. 1068-1072, 2014. PARTEY,
Samuel T. ¢z al. Developing climate-smart agriculture to face climate
variability in West Africa: challenges and lessons learnt. Journal of
Cleaner Production, v. 187, p. 285-295, 2018; NTINYARI, Winnie ¢7 /.
Nitrogen use efficiency trends for sustainable crop productivity in
Lake Victoria basin: smallholder farmers’ perspectives on nitrogen
cycling, Environmental Research Communications, v. 4, n. 1, 2022.
19 The IPCC desctibed an area as a climate change hotspot based
on the interplay of spatial planning, climatic conditions and other
factors including geographic location and geologic variations. See
MALAK, Dania Abdul et al. Adapting to Climate Change. Frankfurt:
Springer, 2017; PACHAURI, Rajendra K. ef al. Fifth Assessment Re-
port. Genebra: IPCC, 2014.

% MICHLER, Jeffrey D. e/ al. Conservation agticulture and cli-
mate resilience. Journal of Environmental Economics and Management, v.

93, p. 148-169, Jan. 2019.
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or sorghum are examples of CSA practices embarked
by farmers in Kenya and Nigeria.?! Additionally, far-
mers in arid and semi-arid regions of Kenya and Ni-
geria resort to the use of farm and animal manure, and
composts as organic fertilizers, as viable alternative to
industrial fertilizers, which are noted for their global
warming potentials.”

Other CSA practices employed by farmers in Kenya
and Nigeria include soil nutrient management techni-
ques such as cover cropping and composting.* Apart
from increasing the organic nutrient inputs of soil, the-
se techniques also obviate the need for using synthetic
fertilizers, which aside from being costly for small scale
farmers to obtain, are the main source of GHG emis-

sions.*

All the aforementioned illustrations of CSA come
along with numerous benefits. For example, the adop-
tion of drought and flood-tolerant crops could lead to
less use of the costly non-renewable and eco-depleting
agrochemicals to support crops, and by extension it
means less GHG emissions. In the same regard, Pretty
is of the opinion that CSA practices such as sustaina-
ble land use management as exemplified by minimum
tillage and organic production, minimizes the emission
GHG.”

In addition, CSA is noted for its effectiveness to har-
ness “limited natural resources while increasing farmers’
income and improving the standard of living without
an adverse effect on the environment, biodiversity, and
human well-being”* The successful implementation
of CSA practices hinges on a set of regulatory actions
formulated and implemented by decision-makers at the

2 KAMARA, Alpha Y. ¢/ al. Maize—soybean intercropping for
sustainable intensification of cereal-legume cropping systems in
northern Nigeria. Experimental Agriculture, v. 55, n. 1, p. 73-87, 2019.
2  TABE-OJONG, Martin Paul Jt. ¢/ a/. Organic soil amendments
and food security: evidence from Cameroon. Land Degradation &
Development, v. 34, n. 4, p. 1159-1170, 2023.

# SNAPP, S. S. ¢/ a/. Evaluating cover crops for benefits, costs and
performance within cropping system niches. Agronomy Journal, v. 97,
n. 1, p. 322-332, 2005.

# FAO, Hague Conference on Agriculture, Food Security and Cli-
mate Change.

»  PRETTY, J. Agricultural sustainability: concepts, ptinciples and
evidence. Philosophical Transactions of the Royal Society B: Biological Sci-
ences, v. 363, n. 1491, p. 447-465, 2008.

% ADESINA, O. S;; LOBOGUERRERO, A. M. Enhancing food
security through climate-smart agriculture and sustainable policy in
Nigeria. In: LEAL FILHO, W; LUETZ, J.; AYAL, D. (ed.). Hand-
book of climate change management: research, leadership, transformation.
Cham: Springer International Publishing, 2021. p. 1-17.

national level and international level. At the national le-
vel for instance, Kenya and Nigeria made attempts to
promote CSA methods through regulatory frameworks.

In Kenya, the concept of CSA in Kenya is sup-
ported by policy framework know as the Kenya CSA
Strategy Framework 2017. The main aim of the CSA
Strategy Framework is to promote the resilience of the
agricultural sector against climate change impacts, while
at the same time secking to minimize the agriculture-
-induced GHG emissions without affecting food secu-
rity and income from agriculture.”” More specifically, the
Kenyan CSA Strategy Framework was formulated to:
“[...] create an enabling regulatory and institutional fra-
mework; and address cross-cutting issues that adversely

impact climate-smart agriculture in Kenya.”*

To achieve its objectives, the Kenyan CSA Strategy
Framework identifies some crucial resources that sup-
port agriculture that require urgent attention against the
impacts of climate change such as water, temperature
and land.”” In addition to curtailing the impacts of cli-
mate change on the resources that support agriculture,
the Kenyan CSA Strategy Framework is formulated to
facilitate the development of a legal and institutional
framework that can oversee the implementation of all
CSA practices in Kenya.”

Consequently, the Kenyan CSA Strategy Framework
is relied upon by stakeholders in the agriculture sector
both at the local and national level of government for
directions in identifying the most suitable agricultural
production methods against existing or impending cli-

# REPUBLIC OF KENYA. Kenya Climate Smart Agriculture Strategy
2017-2026. Nairobi: Ministry of Agriculture, Livestock and Fisher-
ies, 2017. Available at: https://adaptation-undp.org/sites/default/
files/resources/kenya_climate_smart_agriculture_strategy.pdf. Ac-
cess on: 12 June 2023.

#  REPUBLIC OF KENYA. Kenya Climate Smart Agriculture Strategy
2017-2026. Nairobi: Ministry of Agriculture, Livestock and Fisher-
ies, 2017. Available at: https://adaptation-undp.org/sites/default/
files/resources/kenya_climate_smart_agriculture_strategy.pdf. Ac-
cess on: 12 June 2023.

#  REPUBLIC OF KENYA. Kenya Climate Smart Agriculture Strategy
2017-2026. Nairobi: Ministry of Agriculture, Livestock and Fisher-
ies, 2017. Available at: https://adaptation-undp.org/sites/default/
files/resources/kenya_climate_smart_agriculture_strategy.pdf. Ac-
cess on: 12 June 2023.

% REPUBLIC OF KENYA. Kenya Climate Smart Agriculture Strategy
2017-2026. Nairobi: Ministry of Agriculture, Livestock and Fisher-
ies, 2017. Available at: https://adaptation-undp.org/sites/default/
files/resources/kenya_climate_smart_agriculture_strategy.pdf. Ac-
cess on: 10 Jan. 2024.
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mate change impacts.”’ For example, the Kenyan Water
Institute, Kenyan School of Agriculture, Kenyan Ins-
titute of Organic Farming, and the Kenyan Meat Trai-
ning Institute, are guided by the Kenyan CSA Strategy
Framework in operationalizing CSA integrated farming
and pastoral production systems.”

However, unlike in Kenya where CSA practices are
supported by a dedicated framework, in Nigeria CSA
practices are regulated by a fragmented climate chan-
ge -related policy and legal instruments.” These poli-
cy and legal instruments include National Adaptation
Strategy and Plan of Action for Climate Change in Ni-
geria (NASPA-CCN)* Nigeria Climate Change Policy
Response and Strategy (NCCPRS)* The NASPA-CCN
and the NCCPRS are intended to promote climate
change actions by fostering a low-carbon and sustaina-
ble growth of all sectors of Nigeria’s economy in-
cluding agriculture.” In other words, stakeholders in
Nigeria’s climate change governance are guided by the
NASPA-CCN and the NCCPRS in formulating suitable
response strategy for agriculture against the impact of
climate change particularly CSA methods. On the ba-
sis of the NASPA-CCN and the NCCPRS, some CSA
projects were implemented across Nigeria. For exam-
ple, the Pro-Resilience Action (PROACT) projects were
implemented in Adamawa and Borno States (located in
North East) of Nigeria, in order to strengthened the
resilience of farmers.”” These set of farmers who ate

' REPUBLIC OF KENYA. Kenya Climate Smart Agriculture Strategy
2017-2026. Nairobi: Ministry of Agriculture, Livestock and Fisher-
ies, 2017. Available at: https://adaptation-undp.org/sites/default/
files/resources/kenya_climate_smart_agriculture_strategy.pdf. Ac-
cess on: 10 Jan. 2024.

2 REPUBLIC OF KENYA. Kenya Climate Smart Agriculture Strategy
2017-2026. Nairobi: Ministry of Agriculture, Livestock and Fisher-
ies, 2017. Available at: https://adaptation-undp.org/sites/default/
files/resources/kenya_climate_smart_agriculture_strategy.pdf. Ac-
cess on: 10 Jan. 2024.

% ADESINA, O. S;; LOBOGUERRERO, A. M. Enhancing food
security through climate-smart agriculture and sustainable policy in
Nigeria. In: LEAL FILHO, W; LUETZ, J.; AYAL, D. (ed.). Hand-
book of climate change management: research, leadership, transformation.
Cham: Springer International Publishing, 2021. p. 1-17.

*  See http://csdevnet.org/wp-content/uploads/NATIONAL-
ADAPTATION-STRATEGY-AND-PLAN-OFACTION.pdf.

» See  https://climatepolicydatabase.org/policies/ climate-
change-policy-response-and-strategy.

% OLAJIDE, B. E.; QUADRI, M. O,; OJAKOROTU, V. Climate
change, human security and good governance in Nigeria. Afican Re-
naissance, v. 15, n. 3, p. 173-196, 2018.

%7 The PROACT CSA projects were launched in Nigetia in 2016
by Oxfam Nigeria in collaboration with the EU with the aim of
enhancing food security by helping farmers to boost agricultural

mostly engaged in the farming of crops (such as cas-
sava, yam, sweet potatoes, groundnut, cotton, rice, and
maize) and the rearing of cattle, poultry and goats, were
supported with farm inputs (water pumps, improved
seeds), and were given flexible financing services.” In
addition farmers in Borno State were trained under the
PROACT scheme on techniques that promotes terrace
farming in rocky areas, and how to control soil erosion
and preserve soil moisture contents, as well as how to
improve the nutrients of some crops such as sorghum
and maize.”

As explained, CSA practices serve dual purposes,
namely promoting climate-friendly environment and
enhancing food security. However, the global nature
of climate change impacts such as desertification, floo-
ding and drought may have cross-border effects.* This
makes it necessary to also shift the regulatory focus for
issues such as CSA practices, as national (and perhaps
regional) regulatory frameworks alone could not ade-
quately facilitate CSA practices. In other words, CSA
actions pootly implemented by one state could have
transboundary implications for food security in other
parts of the world. Therefore, to address agriculture-
-induced climate change at the regional and national le-
vels, actions and measures need to be implemented in a
systematic, coherent, and effective way.

Put differently, regulatory standards with transna-
tional outlook are required to promote climate change
actions including CSA strategies. In the context of this
paper, it is relevant to state that transnational standards
could also effectively deal with the inequalities between
developed countries and developing countries especially
Kenya and Nigeria. Likewise it pertinent to highlight
the urgency and necessity of transforming to a trans
nationalized regulatory framework in the face of the cli-
mate change and food crisis, especially in the context of
the Anthropocene, where human actions have unprece-
dented impacts in terrestrial systems.

productivity notwithstanding ensuing challenges and risks such as
climate change. See PROACT 2016 https://proactnigeria.com/.

% See https://cgspace.cgiar.org/handle/10568/106101; https://
www.fao.org/3/ca5416en/CA5416EN.pdf.

¥ See https://www.fao.org/3/ca5416en/CA5416EN.pdf

# CHALLINOR, Andy ¢ a/. Transmission of climate risks actoss
sectors and borders. Philosophical Transactions of the Royal Society A:
Mathematical, Physical and Engineering Sciences, v. 376, n. 2121,
2018. HEDLUND, Johanna ef a/. Quantifying transnational climate
impact exposure: new perspectives on the global distribution of cli-
mate risk. Global Environmental Change, v. 52, p. 75-85, 2018,
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2 Transnational standards for climate
change actions

The term ‘transnational’ denotes an all-inclusive
form of governance occurring simultaneously at va-
rious levels and executed by various state actors and
non- state actors [...]” * It is often described as:

[c]ollaboration between divers’ stakeholders from
the private, public and non-government sectors
who, acting together towards commonly agreed

(or mutually negotiated) goals, hope to achieve far
more collectively, than individually.**

In other words, climate change actions (mitigation
and adaptation), became firmly established as a sub-
ject of transnational governance during the 2015 Paris
Agreement. Following the Paris Agreement, both cli-
mate change mitigation and adaptation were considered
to have local, subnational, national, regional and inter-
national dimensions.* Though, there were elements
of transnational governance in climate change actions
existing prior to the Paris Agreement. In other wor-
ds, there has been collaborative and supportive action
among states actors and other non-state actors with a
view to mutually develop rules, standards and best prac-
tices for addressing the impacts of climate change.”
An example of this supportive and collaborative effort
can be seen in the efforts made by Europe and Not-
th America to remove batriers against the adjudication
of transboundary environmental disputes in national
courts, and to ensure that transboundary environmental
impacts were reflected in national regulatory and admi-
nistrative decision-making process.” Similarly, transna-
tionalized climate change action governance existed
in instances where national governments were joined
by other non-state actors such as corporations and
non-governmental organisations (NGOs) in the im-
plementation of climate change actions.” In the same

4 KOTZE, Louis J. Global environmental governance: law and regula-

tion for the 21st century. London: Edward Elgar Publishing, 2012.
2 GUNNINGHAM, Neil. The new collaborative environmental
governance: the localization of regulation. Journal of Law and Society,
v. 36, n. 1, p. 145-166, 2009.

¥ DZEBO, Adis; STRIPPLE, Johannes. Transnational adaptation
governance: An emerging fourth era of adaptation. Global Environ-
mental Change, v. 35, p. 423-435, 2015.

#  SAND, Peter H. International environmental law after Rio. Ezur.
J Int1 L., v. 4, 0. 377, 1993.

#  STEIN, Robert E. The OECD Guding Principles on Transfron-
tier Pollution. Ga. J. Int? & Comp. L., v. 6, n. 245, 1976.

% This is mostly the case in for instance the United States where
subnational governments (cities and local authorities), have begun to

way, the transnationalization of climate change action
governance has occurred when regional organisations
collaborated with each other and with foreign nations
in adaptation planning and implementation processes.”’

Compared with international law-based clima-
te change standards, which are made effective throu-
gh compliance and implementation by state actors,*
transnational standards obviates the need to ensure
compliance by state actors.” In principle, transnational
standards neither require restrictive rules and extensive
observance, nor “formal recognition and enforcement
by courts of customary international law.”” * In other
words, rules and obligations are increasingly becoming
informal under a transnational arrangement, and enfor-

cement does not entirely occur through sanctions. '

In addition, transnational standards has created a
fertile ground for the diversification of national com-
mitments in the international climate change legal re-
gime, which creates alternative forms of cooperation
between actors. ** For example, the argument canvassed
at the 2002 World Summit on Sustainable Development
(WSSD) was that the responsibility for governing global

address climate change by playing key roles in adapting and mitigat-
ing the impacts of climate change on biodiversity. For example, see
ENGEL, Kirsten H. Policy innovation under dynamic, adaptative
federalism and democratic experimentalism compared: lessons for
federalism and climate change adaptation policy. Arizona Iegal Stud-
ies Discussion Paper, n. 16-01, 2016.

" FARBER, Daniel; CARLARNE, Cinnamon. Climate change law:
concepts and insights. California: Foundation Press, 2017.

#  This has been demonstrated for instance, in the legal framework
that seck to regulate fisheries, potable water and endangered spe-
cies. CHARLES, Anthony T. Fishery conflicts: a unified framework.
Marine Policy, v. 16, n. 5, p. 379-393, 1992.

¥ Sometimes climate change actions under a regional legal frame-
work are weakened by jurisdictional limits. MACE, Mary Jane. Ad-
aptation under the UN Framework Convention on Climate Change:
the international legal framework. Iz ADGER, W. Neil ¢ al. (ed.)
Fairness in adaptation to climate change. Cambridge: MIT Press, 2006.
p. 53-76.

% SHAFFER, Gregory; BODANSKY, Daniel. Transnationalism,
unilateralism and international law. Transnational Environmental
Law, v. 1, n. 1, p. 31-41, 2012.

1 Instead of deploying direct sanction such as disciplinary meas-
ures and dismissal in regulating behaviour, transnational standard
regime uses economic tools such as financial penalties and suspen-
sion of rights and privileges in regulating the conducts of both state
actors and non-state actors. See for example, NIGHTINGALE,
Andrea J. Power and politics in climate change adaptation efforts:
struggles over authority and recognition in the context of political
instability. Geoforum, v. 84, p. 11-20, 2017.

2 DI GREGORIO, Monica ¢f a/. Multi-level governance and pow-
er in climate change policy networks. Global Environmental Change, v.
54, p. 64-77, 2019.
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issues should be shared between public and private ac-
tors.”® This argument led to the formation of a Type II
partnership between public and private actors to deliver
sustainability.”* This means that, under a transnational
regime, there is stronger coordination and collaboration
among institutions vested with climate change actions
at all levels of governance. This leads to a more pronou-
nced interconnectedness and interdependence among
institutions.”

Understanding the shared dimension of climate
change actions under a transnational regime is impor-
tant in analysing “the quality of governance, its effec-
tiveness and its legitimacy.””® Equally important, the
multidimensional nature of climate change action go-
vernance under a transnational regime has resulted in
a focused standard-setting mechanism with a high level
of institutionalization and a well-coordinated regulatory
framework at the national and regional levels.”” One
way to understand the role and effectiveness of climate
change actions under a transnational regime is to re-
view the composition of actors involved.

3 Actors and promoters of
transnational standards for climate
change actions

As previously emphasized, climate change actions
under a transnational regime involve agreements and

% See https://www.globalpolicy.org/social-and-economic-policy/

the-environment/the-johannesbetg-summit.html.

> Some of examples of type II partnership include Global Village
Energy Partnership, European Union Energy Initiative for Poverty
Eradication and Sustainable Development, Renewable Energy and
Energy Efficiency Partnership, etc. This has been explained in aca-
demic circles few years prior to emergence of the most recent cli-
mate change action legal instrument-the Paris Agreement. See for
example, WIENGES, Sebastian. Governance in global policy networks:
individual strategies and collective action in Five Sustainable Ener-
gy-related Type IT Partnerships. Frankfurt: Peter Lang, 2010.

% KOTZE, Louis |. Global environmental governance: law and regula-
tion for the 21st century. London: Edward Elgar Publishing, 2012.
% ROGGERO, Matteo; KAHLER, Leonhard; HAGEN, Achim.
Strategic cooperation for transnational adaptation: Lessons from the
economics of climate change mitigation. International Environmental
Agreements: Politics, Law and Economics, v. 19, n. 4-5, p. 395-410,
2019.

7 BENZIE, Magnus; PERSSON, Asa. Governing borderless cli-
mate risks: moving beyond the territorial framing of adaptation. In-
ternational Environmental Agreements: Politics, Law and Economics, v.

19, p. 369-393, 2019.

interactions between state actors and a variety of non-
-state actors, such as intergovernmental organizations,
transnational corporations and networks, and regional
organizations.”® These agreements and interactions
could, for instance, be presented in the form of indus-
try codes and standards,” environmental stewardship,”
and reporting schemes.”" Both state and non-state ac-
tors under a transnational arrangement play different
roles and perform different functions in climate chan-
ge actions. Some of these functions and roles, among
others, include the facilitation of the law-making pro-
cess and ensuring the implementation and enforcement

of obligations.”

However, it should be noted that the role and func-
tion of each actor under a transnational regime are ge-
nerally limited to the rights and obligations granted to
them by the legal instruments that establish them.®’ For
example, state actors create, adopt, and implement in-
ternational legal principles and rules for climate-change
actions according to the rights and obligations imposed
on them by their constitutive instruments.* It is also
within the purview of the role and function of state

* ANDONOVA, Liliana B. Boomerangs to partnerships?: ex-
plaining state participation in transnational partnerships for sus-
tainability. Comparative Political Studies, v. 47, n. 3, p. 481-515, 2014.
TREIB, Oliver; BAHR, Holger; FALKNER, Gerda. Modes of gov-
ernance: towards a conceptual clarification. Journal of European Public
Policy, v. 14, n. 1, p. 1-20, 2007.

¥ A ptime example of codes and standards is the ‘ecolabels,
which are labels on products that attest to their environmental at-
tributes. Ecolabels are found in more than 450 products in about
25 industrial sectors spread across 197 countries. See http://www.
ecolabelindex.com.

% Environmental stewardship means the “responsible use and
protection of the natural environment through conservation and
sustainable practices, e.g., reduced waste of water, best landscape
management, etc. BERRY, Robert James (ed.). Environmental steward-
ship. London: A&C Black, 2006. v. 56.

¢ Reporting scheme allows both private and public organisations
to improve their environmental performance through continuous
self-assessment methods. Reporting scheme has been found ef-
fective in providing basis for decision-making, Scholar has further
explained this. For example, sece DOBBS, Stevie; VAN STADEN,
Chris. Motivations for corporate social and environmental report-
ing: New Zealand evidence. Swustainability Acconnting, Management and
Policy Journal,v. 7, n. 3, p. 449-472, 2016.

2 KOTZE, Louis J. Arguing global environmental constitutional-
ism. Transnational Environmental Law, v. 1, n. 1, p. 199-233, 2012.

6 DRUMBL, Mark A.; UHLIROVA, Katefina. Actors and law-
making in international environmental law. In: FITZMAURICE,
Malgosia et al. (ed.). Research handbook on international environmental law.
Massachusetts: Edward Elgar Publishing, 2010. p. 6-8.

®  DAMROSCH, L. E ¢t al. International law, cases and materials. 4. ed.
St. Paul: West Group, 2001.
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actors to establish international organizations and allow
other non-state actors to participate in international le-
gal processes.”

As participants and observers representing interna-
tional organizations, non-state actors play an important
role in shaping the development of transnational stan-
dards for climate change actions by identifying key is-

% Non-state

sues that require international legal action.
actors also promote transnational standards for climate
change actions through collaboration with state actors
in the implementation of climate change actions princi-
ples and rules adopted at the national, international, and

regional levels.”’

The convergence of state actors and non-state ac-
tors in promoting standards for climate change actions
is especially important in promoting CSA. The next
section of this paper provides a detailed illustration of
the roles and functions of actors under a transnational
regime and how each actor could influence CSA.

3.1 Intergovernmental organisations

Intergovernmental organizations are entities created
by states through ponderous but protracted delibera-
tions and negotiations.”® Intergovernmental organi-
zations, such as the United Nations Organization, are
vested with an international legal personality, as derived
from their constitutive documents.”” The membership

% Other non-state actors in this context could be natural per-
sons and juristic persons (e.g., corporations). DOWNS, George W.;
ROCKE, David M.; BARSOOM, Peter N. Is the good news about
compliance good news about cooperation? International organization,
» 50, n. 3, p. 379-406, 1996.

% According to Agenda 21, non-state actors that participates in
the formation and development of transnational standards include
but not limited to the scientific and technological community; non-
profit-making environmental groups and associations (NGOs);
private companies and business concerns; legal organisations; the
academic community; and individuals, farmers and trade unions.
See UN Department for Economic and Social Affairs, Division
for Sustainable Development 2001, Agenda 21 Section I11. SANDS,
Philippe; PEEL, Jacqueline. Principles of international environmental law.
Cambridge: Cambridge University Press, 2012.

¢ GARNER, Maria. Transnational alignment of nongovernmen-
tal organizations for global environmental action. Vand. J. Transnat!
L., v. 23, n. 653, 1990.

% DOWNS, George W.; ROCKE, David M.; BARSOOM, Peter
N. Is the good news about compliance good news about coopera-
tion? International organization, v. 50, n. 3, p. 379-406, 1996.

®  DRUMBL, Mark A.; UHLIROVA, Katefina. Actors and law-
making in international environmental law. In: FITZMAURICE,
Malgosia et al. (ed.). Research handbook on international environmental law.

of intergovernmental organizations such as the Orga-
nization for Economic Co-operation and Development
(OECD), the United Nations Development Program-
me (UNDP), and the United Nations Environmental
Programme (UNEP), among others, are both diffused
and fragmented, cutting across global, regional, and bi-
lateral levels.”” Intergovernmental organizations serve
as a platform for collaboration and coordination with
other entities, such as non-state actors (for instance,
matters of climate change action governance).”! In
other words, intergovernmental organisations provide
the platform by which: “[tlhe steering mechanism of
[climate change| governance can be carried forward by
providing necessary linkages between policymakers, lo-

cal stakeholders and experts.””

These linkages are vital for the promotion of CSA
practices at the regional and national level.

In addition, intergovernmental organizations con-
tribute to the development of CSA through standard
settings, technical research, and development.”” Accot-
ding to Cameron ez al, intergovernmental organiza-
tions are important in the context of climate change
actions (including CSA) because they provide best prac-
tices and standards for climate change actions through
workshops, meetings, and information databases.”

Massachusetts: Edward Elgar Publishing, 2010. p. 6-8.

0 KIM, Rakhyun E. Is global governance fragmented, polycentric,
or complex?: the state of the art of the network approach. Interna-
tional Studies Review, v. 22, n. 4, p. 903-931, 2020; BIERMANN, E ¢
al. The fragmentation of global governance architectures: a frame-
work for analysis. Global Environmental Politics, v. 9, n. 4, p. 14-40,
2009.

" For example, the Kyoto Protocol (Compliance Procedure: Art.
VII, para.5) also requires NGOs to submit relevant factual and tech-
nical information as part of compliance procedure for adaptation
measures. See also THACHER, Peter S. Multilateral cooperation
and global change. Journal of International Affairs, v. 44, n. 2, p. 433-
455,1991.

> ROSENAU, James N. Global governance as disaggregated com-
plexity. In: BA, Alice; HOFFMANN, Matthew J. (ed.). Contending
perspectives on global governance: coherence and contestation. London:
Routledge, 2005. p. 131-153.

7 ULFSTEIN, Geir. International framework for environmental
decision-making. Iz: FITZMAURICE, Malgosia; ONG, David M.;
MERKOURIS, Panos. Research Handbook on International Environmen-
tal Law. London: Edward Elgar Publishing, 2010. p. 26-47; HERI-
TIER, Adtienne; LEHMKUHL, Dirk. The shadow of hierarchy
and new modes of governance. Journal of Public Policy, v. 28, n. 1, p.
1-17, 2008.

™ Tt is also important to note that intergovernmental organisa-
tions add almost 45% of global adaptation initiatives followed by
NGOs, which contributes about 30% of adaptation initiatives glob-
ally. Accordingly, this indicates importance of intergovernmental
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Above all, intergovernmental organizations play a
crucial role in setting the stage for the development of
climate change action laws and policies at the local level.
This role is illustrated by the activities of the United
Nations Organization through its subsidiary agencies
such as the UNEP and UNFCCC, among others. ”* In
particular, the UNFCCC serves as a:

[flramework instrument that sets the parameters for
global discourse and provides an essential forum
for dialogue and decision-making that enables cou-
ntries to deal with the impacts of climate change,

thus making it the principal global institution gover-
ning climate change actions.”

Through the UNFCCC, party states were able to
establish rules and commitments for climate change ac-
tion, including knowledge-sharing frameworks and gui-
delines.”” In relation to CSA strategies and actions, the
UNFCCC generally requires all parties to:

[p]romote and cooperate in the development, appli-
cation and diffusion, including transfer, of techno-
logies, practices and processes that control, reduce
or prevent anthropogenic emissions of greenhouse

gases |..] in all relevant sectors, including the [...]
agticulture |[...] sector(s].”

Aside from the UNEDP and the UNFCCC, there are
some intergovernmental organizations that operate out-
side the United Nations Organization, which have been
established by environmental treaties such as the Glo-

organisations in transnational adaptation. CAMERON, Peter D.
The Kyoto Process: past, present, and future. In: CAMERON, Peter
D. et al. Kyoto: from principles to practice. California: Kluwer Law
International, 2001. p. 3-23. DZEBO, Adis; STRIPPLE, Johannes.
Transnational adaptation governance: An emerging fourth era of
adaptation. Global Environmental Change, v. 35, p. 423-435, 2015.
 In addition to the UNFCCC and UNEP, there are some im-
portant intergovernmental organisations for protecting the envi-
ronment serving as subsidiary bodies of the United Nations Or-
ganization such as the Commission on Sustainable Development,
the International Law Commission, and the UN Economic Com-
mission for Europe. MENSAH, Chris. The United Nations Com-
mission on Sustainable Development. In: WERKSMANN, Jacob.
Greening International Institutions. L.ondon: Routledge, 2017. p. 21-37.
" Some of these programs aimed at supporting climate change
actions include special assistance funds aimed at helping Least De-
veloped Countries (LDCs) draft climate change actions plans. CON-
TIADES, Xenophon; FOTIADOU, Alkmene. Social rights in the
age of proportionality: global economic crisis and constitutional
litigation. International Journal of Constitutional Iaw, v. 10, n. 3, p. 660-
686, 2012.

7 The Nairobi Work Programme on Adaptation is an example of
national rules and commitments that evolved courtesy of the UN-
FCCC platform. See https://www4.unfcce.int/sites/nwpstaging/
Pages/NWP-knowledge-resources.aspx.

® Art 4(1) (c) UNFCCC. See also Art 10(c) Kyoto Protocol.

bal Gas Flaring Reduction Partnership™ and Renewa-
ble Energy Policy Network for the 21st century (REN
21).% These intergovernmental organizations also pro-
mote climate change actions standards that are relevant

to CSA.

3.2 Transnational institutions

In addition to intergovernmental organizations,
transnational institutions also promote standards and
best practices (through sanctions) that are relevant for
climate change actions.” Such institutions include the
International Council for Local Environmental Initiati-
ves (ICLED),** and International Network for Environ-
mental Compliance and Enforcement (INECE).* Ac-
cording to Galaz et. al., these transnational institutions
have specific features, such as the “absence of hierar-
chical authority and strong coordination” that enables
them to promote standards and best practices for cli-
mate change actions as well as CSA.* For example, the
INECE strongly recommends practices, such as impro-
ved pasture and grazing management in grasslands, to
achieve the global goal of carbon sequestration in the
agtricultural sector.® Accordingly, these practices would
not only protect the environment from agriculture-in-
duced climate change through CSA, but they are also
expected to: “[h]ave the collateral benefit of strengthe-
ning global food security by increasing market stability,
providing agricultural employment opportunities, and

7 See
duction.
8 See http://www.ren21.net.

81 BAHR, Cordelia Christiane. Greenhouse gas taxes on meat

https://www.wotldbank.org/en/programs/gasflaringre-

products: a legal perspective. Transnational Environmental Law, v. 4,
n. 1, p. 153-179, 2015; DRUMBL, Mark A.; UHLIROVA, Katefina.
Actors and law-making in international environmental law. In: FITZ-
MAURICE, Malgosia ez al. (ed.). Research handbook on international envi-
ronmental law. Massachusetts: Edward Elgar Publishing, 2010. p. 6-8.
8 See wwwiclel.org,

% See https://inece.org/.

¥ GALAZ, Victor ¢ al. Polycentric systems and interacting plan-
etary boundaries: emerging governance of climate change—ocean
acidification—marine biodiversity. Ecological Economics, v. 81, p. 21-32,
2012.

% Carbon sequestration is simply explained as a natural or artifi-
cial means of removing carbon dioxide from the atmosphere and
conserving it in solid or liquid form. Carbon sequestration could
serve as a mitigation as well as an adaptation strategy for agriculture.
See VERSCHUUREN, Jonathan. Towards a regulatory design for
reducing emissions from agriculture: lessons from Australia’s carbon
farming initiative. Climate Law, v. 7, n. 1, p. 1-51, 2017.
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boosting the sustainability of vulnerable agricultural
systems. ™

In addition, transnational institutions use a range
of mechanisms and instruments, such as information
sharing, capacity building and implementation, and rule
setting, to promote standards and best practices for cli-
mate change actions.®” Although these mechanisms and
instruments are not considered equivalent to the tradi-
tional regulatory mechanism, they could nevertheless
serve as benchmark standards and means of shaping
behaviour or ensuring compliance with targets, goals,
and norms, as well as soft laws,*® in the context of

CSA¥

3.3 Regional organisations

Regional organizations exist to foster political and
economic integration among sovereign states or entities
that happen to be within a defined geopolitical sphere.”
Regional organizations can foster political and econo-
mic integration because they: “[a]re closer to the people
they represent and are able to understand the common
concerns of member countries, thus making it be easier
to make decisions and take actions in respect of shared

natural resources.”’!

8 See http://www.fao.org/3/i3325¢.pdf.

¥ Information sharing for example, can perform crucial adapta-
tion governance functions by framing issues, setting agendas, de-
fining what counts as responsible or effective action, offering in-
spiration, and providing a means of benchmarking achievements.
See for instance information sharing principle statement of the ‘Cli-
mate Group.” See https://www.theclimategroup.org/sites/default/
files/2021-10/Under2%20MOU_English_2021.pdf.

¥ Soft laws, (also called quasi-legal instruments) are so described
because their legal binding force is virtually absent or somehow
weak compared to the traditional law (hard laws). Examples of soft
law among others include resolutions and declarations of the UN
General Assembly, statements, principles, code of practice of the
COP of the UNFCCC, etc. DRUZIN, Bryan H. Why does soft law
have any power anyway? Asian Journal of International Law, v. 7, 1. 2,
p. 361-378, 2017.

8 BOWEN, Frances; TANG, Samuel; PANAGIOTOPOULOS,
Panos. A classification of information-based environmental regula-
tion: voluntariness, compliance and beyond. Science of The Total En-
vironment, v. 712, 2020.

% SPANDLER, Kilian. Regional organizations in international society:
ASEAN, the EU and the politics of normative arguing. London:
Palgrave Macmillan, 2018.

' BLANCO, Elena; RAZZAQUE, Jona. Globalisation and natural
resources law: challenges, key issues and perspectives. Cheltenham:
Edward Elgar Publishing, 2011.

In sharp contrast to international environmental or-
ganizations, regional organizations are able to govern
climate change actions in a better manner. Given that
there are few states involved in a region, this means the-
re is less bureaucracy, and decision-making is simplified,
faster, and more effective.”

Thus, with the aid of well-established institutions,
regulations, and policies, regional organizations are able
to promote standards and best practices for climate
change actions, especially CSA. By virtue of transna-
tional cooperation (i.e., calls for joint implementation
and collective enforcement among Territorial Commu-
nities), standards and best practices for climate change
actions developed by regional organizations are trans-
posed to the transnational community.”® The European
Committee for Standardization (CEN-CENELEC), **
as well as the proposed European Union (EU) 2030
climate framework Land Use, Land Use Change, and
Forestry (LULUCF) Regulation” offer the best exam-
ples of regionally based harmonized, flexible, and
well-established climate change action governance fra-
meworks that accommodate various actors, institutions,

96

and networks among member states.” The Common

2 BENZIE, Magnus; PERSSON, Asa. Governing borderless cli-
mate risks: moving beyond the territorial framing of adaptation.
International Environmental Agreements: Politics, Law and Economics,
v. 19, p. 369-393, 2019. ELLINAS, Antonis A.; SULEIMAN, Ezra
N. Supranationalism in a transnational bureaucracy: the case of the
European Commission. Journal of Common Market Studies, v. 49, n. 5,
p. 923-947, 2011.

% KHENG-LIAN, Koh; ROBINSON, Nicholas A. Strengthen-
ing sustainable development in regional inter-governmental govern-
ance: lessons from the ASEAN way. Singapore Journal of International
and Comparative Law, v. 6, n. 640, 2002.

% The CEN-CENELEC mandates EU member states to embed
climate adaptation strategies in all future development activities
within the EU. See https://www.cencenelec.cu/standards/Sector-
sold/ClimateChange/Pages/default.aspx. AAKRE, Stine; RUB-
BELKE, Dirk T. G. Adaptation to climate change in the European
Union: efficiency versus equity considerations. Environmental Policy
and Governance, v. 20, n. 3, p. 159-179, 2010.

% The proposal is for a regulation that seck to include the re-
moval of GHG Emissions from Land Use, Land Use Change and
Forestry (LULUCF Regulation) into the 2030 Climate and Energy
Framework. The proposal also secks to amend Regulation (EU) No.
525/2013 on a Mechanism for Monitoting and Reporting GHG
Emissions and Other Information Relevant to Climate Change, 20
July 2016, COM (2016) 479. This LULUCF Regulation proposal re-
quires that, from 2021 emissions and removals must be balanced in
land-use and forestry sectors, including agricultural land use for ar-
able crops and grassland. See Article 4 LULUCF Regulation.

% VON HOMEYER, Ingmat. The evolution of EU environmen-
tal governance. In: SCOTT, Joanne (ed.). Environmental protection: cu-
ropean law and governance. Oxford: Oxford University Press, 2009.
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Agricultural Policy (CAP) and the European Network
for Rural Development is yet another example of a
regionally harmonized, flexible, and well-established
governance framework, which advances CSA measures,
especially crop diversification, through the “green di-
rect payment” option among rural communities and
national governments within the EU.”” Through its
“From Farm do Fork” policy, the CAP also advocate
for “a healthier and more sustainable food system” in
the EU. Consequently, climate change actions as pro-
vided by the EU present unique and relevant standards
that could be beneficial for CSA practices especially in
Kenya and Nigeria.

3.4 Transnational municipal networks

Due to their unique position as intermediary autho-
rities between the local and national levels, municipa-
lities are seen as harbingers for a climate-safe future,
and as drivers of global sustainable development.”
At the transnational level, a network of municipalities
is designated as Transnational Municipal Networks
(TMNs). TMNs are organizations that aim to support
cooperation between cities to improve their climate
change actions through the adoption of certain qua-
litative and quantitative climate goals, such as assessing
the impact of policies and initiatives on a range of so-
cial, economic, and environmental dimensions.” TMNs
have impacts across many major cities globally, and

7 PE’ER, Guy e al. A greener path for the EU Common
Agricultural Policy. Science, v. 365, n. 6452, p. 449-451, 2019.

% Cities became key actors in global climate governance, as trans-
national municipal networks (TMNs) after recognizing the role they
at the COP 13 in Bali in addressing the impacts of climate change
through both mitigation and adaptation for instance. RABE, Barry
G. Beyond Kyoto: climate change policy in multilevel governance
systems. Governance, v. 20, n. 3, p. 423-444, 2007. Sce http://old.
iclei.org/index.php?id=1201. JOHNSON, Craig; TOLY, Noah;
SCHROEDER, Heike (ed.). The urban climate challenge: rethinking the
role of cities in the global climate regime. London: Routledge, 2015.
ANDONOVA, Liliana B.; BETSILL, Michele M.; BULKELEY,
Harriet. Transnational climate governance. Global Environmental Poli-
ties, v. 9, n. 2, p. 52-73, 2009. KERN, Kristine; BULKELEY, Har-
riet. Cities, Europeanization and multi-level governance: governing
climate change through transnational municipal networks. Journal of
Common Market Studies, v. 47, n. 2, p. 309-332, 2009.

% TMNs also petform some functions such as hosting events,
producing information, representing cities internationally, etc., as
part of support to cities in order to improve their climate change
mitigation and adaptation work. VAN DER HEIJDEN, Jeroen e/ al.
Advancing the role of cities in climate governance—promise, limits,
politics. Journal of Environmental Planning and Management, v. 62, n. 3,
p. 365-373, 2019.

they represent an innovative model of multilevel gover-
nance initiatives in climate change actions.'” Climate
Alliance,'’! International Council for Local Environ-
mental Initiatives (ICLEI),'"” Energie-Cities, ' etc., ate
examples of TMNs.'” Through TMNs, municipalities
commit to developing local climate change action stra-
tegies or integrating climate change actions into plans
already developed through the expansion of support
for local activities."”

TMNs represent the most vibrant and dynamic
examples of standards in climate change governance.
Bulkeley e7 al., identified some of these standards as
norm setting, capacity building, information sharing
and target setting.'” For example, the ICLEI through a
subsidiary network known as Cities for Climate Protec-
tion (CCP), adopted a regulative strategy called bench-
marking to set an emission reduction target, requesting
an emissions inventory, formulating an action plan, and

107 Iﬂ

progress monitoring for CCP network members.
the same manner, ‘the Climate Alliance’ (also a TMN)
annually rewards municipalities with ‘Climate Star’ for
their achievements in implementing climate change ac-

tions options according to expected standards.'™

According to Papin, information sharing signifies
the dissemination of information and knowledge regar-
ding climate change actions to city members and other

10 Tt is possible for a city to be a member of more than one TMN.
Multiple membership means more support for cities and from dif-
ferent network, and more advanced adaptation planning process.
OLECKI, William ez a/. City transformations in a 1.5 C warmer
wortld. Nature Climate Change, v. 8, n. 3, p. 177-181, 2018.

1 See https:/ /www.climatealliance.org/home.html.

12 See wwwiclei.org.

See https://energy-cities.eu/.

1% These TMNs have member spread across cities in Europe and
the United States, and their aim is to reduce emission of up to 50
percent CO2 emission below 1990 levels by 2030 and protect rain-
forest through partnerships and project with Indigenous rainforest
peoples. PAPIN, Marielle. Transnational municipal networks: har-
bingers of innovation for global adaptation governance? International

103

Environmental Agreements: Politics, Law and Economics, v. 19, p. 467-
483, 2019.

15 See:  https://urbact.eu/mayors-adapt-covenant-mayors-new-
initiative-adaptation-climatechange.

¢ BULKELEY, Hartiet ¢f a/. Introducing transnational climate
change governance. In: BULKELEY, Harriet ez al. (ed.). Transnational
climate change governance. Cambridge: Cambridge University Press,
2014. p. 1-16.

07 See http://southasia.iclei.org/our-activities / our-pathways/
low-emission-development/ cities-for-climate-protection-ccp-cam-
paign.html.

1% See https://www.climatealliance.org/home html.
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stakeholders.'” In other words, information dissemina-
ted through databases, newsletters and study tours has
the benefits of: “[bJeing open and inclusive, as well as
tend to avoid the need for explicit forms of interven-
tion or the use of more hierarchical forms of authority
within the network.”!"

It is noteworthy that the aforementioned standards
for climate change actions provided by TMNs (norm
setting, capacity building, and information sharing) are
not hard rules but represent an alternative climate chan-
ge action governance that is softer and more indirect in
approach.'! These soft rules simply involve voluntary
compliance based on recognition of the authority of
TMNs by network members or due to “peer pressure

and competition.” ''?

Hence, the relevance of TMNs to CSA is that of
fostering agreement with and adopting progressive cli-
mate change laws and policies from national, intergo-
vernmental, and transnational organizations.'” These
kinds of agreements led to the formation of collabora-
tive networks such as the Global Climate Action Agen-
da (GCAA),"* the Southern Voice,'”® the R4 Rural Re-

1 PAPIN, Matielle. Transnational municipal networks: harbingers
of innovation for global adaptation governance? Infernational Envi-
ronmental Agreements: Politics, Law and Economics, v. 19, p. 467-483,
2019.

19 PAPIN, Matielle. Transnational municipal networks: harbingers
of innovation for global adaptation governance? Infernational Envi-
ronmental Agreements: Politics, Law and Economics, v. 19, p. 467-483,
2019.

" DAVIDSON, Kathryn; GLEESON, Brendan. Interrogating
urban climate leadership: toward a political ecology of the C40 net-
work. Global Environmental Politics, v. 15, n. 4, p. 21-38, 2015.

"2 BULKELEY, H. ¢/ al. Governing climate change transnation-
ally: assessing the evidence from a database of sixty initiatives. Fn-
vironment and Planning C: Government and Policy, v. 30, n. 4, p. 591-
612, 2012.

13 HAPPAERTS, Sander; VAN DEN BRANDE, Karoline;
BRUYNINCKX, Hans. Subnational governments in transnational
networks for sustainable development. International Environmental
Agreements: Politics, Law and Economics, v. 11, n. 4, p. 321-339, Now.
2011. PLUIJM, R.; MELISSEN, J. Clingendael ciplomatic. Studies
Papers, v. 10, p. 5-36, 2007.

" The GCAA is an umbrella body of actors such as NGOs, busi-
ness, cities, academia and intergovernmental organizations (IGOs)
who are responsible for promoting transnational adaptation initia-
tives. For example, the Marrakesh Partnership for Global Climate
Action launched in 2016 is part of the GCAA. The Marrakesh Part-
nership is expected to catalyse action on climate change by all par-
ties in order further increase ambition of emission reduction before
2020 and to support the Paris Agreement. See https://unfecc.int/
climate-action.

115 The Southern Voices is a coalition of climate networks and
partners in the Global South. It serves as a benchmark tool for ad-

116 African adaptation initiative (Africa

silience Initiative,
adapt),"” the National Adaptation Program Global Ne-
twork, """ Cities Climate Leadership Group (C40),'"
ICLEL and the Global Covenant of Mayors for Climate
and Energy, '’ which have impacts across many major
121

cities globally.

3.5 Transnational corporations

After TMNs, transnational corporations (TNCs)
also play vital roles in facilitating climate change actions
as well as in promoting CSA."* TNCs operate at the
state level and across state borders.'” In governance

aptation planning and implementation that has been put to practice
in several countries. See https://careclimatechange.otg/southern-
voices/.

% The R4 Rural Resilience Initiative is led by the World Food
Programme (WFP). R4 Rural Resilience Initiative is aimed at build-
ing behavioural change towards improved livelihoods in rural areas
of LDCs, through the development of risk management strate-
gles, such as insurance mechanisms. See https://www.wip.org/
publications/2017-r4-rural-resilience-initiative-quartetly-report-ju-
ly-september-2017. VOGEL, David. Private global business regula-
tion. Annual Review Political Science, v. 11, p. 261-282, 2008.

17 See https://afticaadaptationinitative.org/.

118 See http://napglobalnetwork.org/about/.

1% The C40 was established in 2005, as a network of global mega-
cities concentrating on climate action. Its target is to develop and
implement policies and programmes that generate measurable re-
ductions in both greenhouse gas emissions and climate risks. C40
represents a new phase of transnational urban governance, as it
connects the most powerful and influential mayors of global mega-
cities in adopting a more visible political stance on climate change
governance. Available at: http://www.c40.0org. DAVIDSON, Kath-
ryn; GLEESON, Brendan. Interrogating urban climate leadership:
toward a political ecology of the C40 network. Global Environmental
Politics, v. 15, n. 4, p. 21-38, 2015.

120 See https://cur-lex.curopa.cu/legal-content/ EN/TXT/
PDF/?uri=CELEX:52014DC0014&. The Global Convent of May-
ors is a merger of two related transnational climate governance ini-
tiatives i.e., the Mayors Adapt and the Covenant of Mayors. Specifi-
cally, the Mayors Adapt has been acclaimed as an innovative model
of multi-level (global) best practices towards adaptation, where in
cities committed themselves to developing local adaptation strate-
gies or integrating adaptation into plans already developed through
the expansion of support for local activities. See https:/ /urbact.cu/
mayors-adapt-covenant-mayors-new-initiative-adaptation-climat-
echange.

12 For a detailed explanation, see PAPIN, Marielle. Transnational
municipal networks: harbingers of innovation for global adaptation
governance? International Environmental Agreements: Politics, Law and
Economics, v. 19, p. 467-483, 2019.

12 BIAGINI, Bonizella; MILLER, Alan. Engaging the private sec-
tor in adaptation to climate change in developing countries: impor-
tance, status, and challenges. Climate and Development, v. 5, n. 3, p.
242-252, 2013.

2 STRANGE, Roger ¢f al. Cotporate governance and interna-
tional business. Management International Review, v. 49, p. 395-407,
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matters, TNCs are partly the reason for the transforma-
tion of public governance options from the usual ‘tradi-
tional voluntary governance arrangements’ to ‘modern
coordinated governance arrangements’.'* This trans-
formational shift in governance arrangement could be
attributed to the superior economic power and vast
amount of topic knowledge that TNCs possess over
their host governments.'” Some TNCs such as Mon-
santo, Epson, Total, Shell, GlaxoSmithKline, Exon Mo-
bil have interest in Africa and Asia and they possess vast
amounts of resources equivalent to, or even more than
the resources of smaller states of these continents.'*
Based on this revelation, TNCs are seen as having the
ability to supply resources and/or the expertise needed

for climate change actions.'”’

For example, TNCs serve
as a significant source of financing for climate change

actions programs under the UNFCCC.'*

In the same regards, TNCs influence vital policies,
laws, regulations, in many respects include climate chan-
ge actions and CSA. Simply because, being aware of
their vulnerability to the impacts of climate change,
TNCs (especially agriculture-based) implement measu-
res in anticipation of or in response to climate change
impacts.'”” For TNCs, embatking on climate change ac-
tions activities “is not only a story of risk management,
but also of business opportunity.”’”” TNCs use a variety

2009; See https://unctad.org/en/Pages/Home.aspx.

124 See for example, SORSA, Kaisa. Private-regulation in global
value chain-a trade barrier or an opportunity for public-private co-
operation. In» CONFERENCE OF THE EUROPEAN CONSOR-
TIUM ON POLITICAL, 3., 2010, Dublin. Proceedings |...]. Dublin:
University College Dublin, 2010; VICTOR, David G.; RAUSTIA-
LA, Kal; SKOLNIKOFF, Eugene B. (ed.). The implementation and ef-
Jectiveness of international environmental commitments: theory and practice.
Cambridge: MIT Press, 1998.

15 SIMONS, Penelope. International law’s invisible hand and the
future of corporate accountability for violations of human rights.
Journal of Human Rights and the Environment, v. 3, n. 1, p. 5-43, 2012.
126 MONTEIRO, Catlos A.; CANNON, Geoffrey. The impact of
transnational “big food” companies on the South: a view from Bra-
zil. PLoS Medicine, v. 9, n. 7, 2012.

127 Through corporate social responsibility initiatives, TNCs can
serve as a significant source of financing for climate change mitiga-
tion and adaptation. BACKER, Larry Catd. Multinational corpora-
tions, transnational law: the United Nations” norms on the respon-
sibilities of transnational corporations as a harbinger of corporate
social responsibility in international law. Columbia Human Rights Iaw
Review, n. 37, 2005. p. 287.

18 See http:/ /unfeccc.int.

12 BERKHOUT, Frans; HERTIN, Julia; ANN, David M. Learn-
ing to adapt organisational adaptation to climate change impacts.
Climatic Change, v. 78, n. 1, p. 135-156, 2006.

130 See https://wdh01.azureedge.net/-/media/demant/main/
media-documents/responsibility/ carbon-disclosure-project-2014.

of terminologies, such as resilience, business continuity,
enterprise risk management, or flood risk management,
to describe their responses to climate risks.”! In the con-
text of CSA, Starbucks, for instance, provides trai-
ning to coffee farmers in Indonesia on composting,'”
pruning,’* and shading'” techniques that help protect

136 T evi’s teaches

coffee plants from rising temperatures.
rain-harvesting techniques to cotton farmers in Brazil,
Pakistan, India, and West Africa so that they can con-

57 A chemical producing and

serve water in dry regions.
marketing company, BASF produces drought-tolerant
corn varieties, as a means of facilitating climate chan-

ge actions.” Similarly, based on treputational™ and

pdf?la=en&rev=7799.

31 BACKER, Larry Catd. Multinational corporations, transnation-
al law: the United Nations’ norms on the responsibilities of transna-
tional corporations as a harbinger of corporate social responsibility
in international law. Columbia Human Rights Law Review, n. 37, 2005.
p. 287.

132 Starbucks is an American coffee producing and supplying
company founded in Seattle, Washington, in 1971. The company
presently operates in over 30,000 locations wotldwide. See https://
www.starbucks.com/.

1% Composting is a process wheteby the activities of microorgan-
isms are used in converting microbial product and organic wastes
into humus. See TOZE, S.; SIDHU, J. Biosolids: human health im-
pacts. In: NRIAGU, J. O. Engyclopedia of Environmental Health. Ame-
sterda: Elsevier Science, 2011. p. 394-402.

3 Pruning means removing all dead and small branches that grow
at the bottom of tree trunk, except the thickest and best branches.
See http:/ /www.fao.org/3/AD219E/AD219E06.htm.

1% Shading is a process whete coffee is grown under tree shades in
order to filter CO2 and minimize erosion. Due to soil moisture re-
tention, shade-grown coffee requires little or no chemical fertilizers,
pesticides, or herbicides. See https://learn.cartheasy.com/guides/
shade-grown-coffee/.

13 See https://wwwwtiorg/blog/2013/11/3-ways-multination-
al-corporations-can-help-vulnerable-communities-adapt-climate-
change.

37 AVERCHENKOVA, Alina e a/. Multinational and large na-
tional corporations and climate adaptation: are we asking the right
questions?: a review of current knowledge and a new research per-
spective. Wiley Interdisciplinary Reviews: Climate Change, v. 7, n. 4, p.
517-536, 2016. See also https://www.wri.org/blog/2013/11/3-
ways-multinational-corporations-can-help-vulnerable-communities-
adapt-climate-change.

1% MCFADDEN, Jonathan ¢/ a/ Development, adoption, and
management of drought-tolerant corn in the United States. Economic
Information Bulletin, n. 204, Jan. 2019.

13 Howevet, some business analyst maintained that reputations
alone do not stimulate companies to carry out strategic adaptation
plans. Even where companies declare adaptation as part of their
corporate social responsibility that is merely superficial and cosmetic
remark. For example, see PULVER, Simone; BENNEY, Tabitha.
Private-sector responses to climate change in the Global South.
Wiley Interdisciplinary Reviews: Climate Change, v. 4, n. 6, p. 479-496,
2013.
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stakeholder/investor pressutes,'” TNCs are compelled
to facilitate climate change actions (including CSA as
the case may be), because it will minimize the potential
impacts of climate change on their supply chains, im-
prove their resource efficiency, as well as enhance their
production and use of sustainable raw materials, etc. '*!

3.6 Non-governmental organisations

Non-governmental organisations are “formed by in-
dividuals or private groups with common objectives.”!*
These objectives could be the protection of political,
social, and economic interests, or even the protection
of the environment. Examples of NGOs that are ves-
ted with an interest in environmental protection include
the International Union for Conservation of Nature
(IUCN)," Friends of the Earth,'** Greenpeace Intet-
national, and Wotldwide Fund for Nature (WWF). The-
se NGOs play an important role in the development
of, and compliance with, international environmental
norms and standards, including climate change actions
and CSA.'* NGOs have contributed to the elaboration
of the transnational climate change action governance
regime by participating in the drafting of international

¢ and by influencing and promoting envi-

agreements
ronmental policies at the international, regional, and
national levels through positive decisions.'” Statistics
have revealed that NGOs are the most commonly en-

gaged actors in climate change action governance, for at

10 Sometimes stakeholders in the corporate world such as insut-
ers, banks, investors, regulators, civil society organisations, govern-
ments and customers, mount pressure on companies to address cli-
mate risks. See MEG, Crawford; SEIDEL, Stephen. Weathering the
storm: building business resilience to climate change. Virginia: Center
for Climate and Energy Solutions, 2013.

41 CHU, Eric K. Transnational support for urban climate adapta-
tion: emerging forms of agency and dependency. Global Environmen-
tal Politics, v. 18, n. 3, p. 25-46, 2018.

2 DAMROSCH, Lorxi Fisler. The legitimacy of economic sanc-
tions as countermeasures for wrongful acts. Berkeley Journal of Inter-
national Law, v. 37, n. 249, 2019.

% See https://wwwiucn.org/.

1 See https:/ /www.foel.org/.

145 KISS, Alexandre; SHELTON, Dinah. Guide to international envi-
ronmental law. Leiden: Brill, 2007.

14 For example, NGOs were present, as observer during the draft-
ing of the Kyoto Protocol and other international environmental
treaty negotiations. KISS, Alexandre; SHELTON, Dinah. Guide to
international environmental law. 1eiden: Brill, 2007.

47 KISS, Alexandre; SHELTON, Dinah. Guide to international envi-

ronmental law. Leiden: Brill, 2007.

least one NGO is involved as a partner in about 85% of

climate change action initiatives globally.'*

Therefore, the effectiveness of the climate change
action is enhanced by NGOs when they bring in re-
sources and knowledge that state actors do not pos-
sess.'*” For example, NGOs draft or develop norms for
either their own governance or submission to states for
adoption.” Thus, engaging NGOs in climate change
action processes has been noted to leverage govern-
ment efforts and to stimulate civil society and commu-
nity efforts in the mobilization of financial resources
and the provision of technical capacity with respect to
climate change action technologies and innovative ser-
vices."”! Again, the involvement of NGOs in national
and international climate change action efforts could
facilitate the flow of information'* related to climate
change action efforts in the private sector.”” For exam-
ple, NGOs played vital roles in the success of projects
and programs financed by the Least Developed Coun-
tries Fund (LDCF)"™* and the Special Climate Change
Fund (SCCF)," both established by the Conference of
Parties (COP) of the UNFCCC 2001."°

148 DZEBO, Adis. Effective governance of transnational adapta-
tion initiatives. International Environmental Agreements: Politics, Law
and Economics, v. 19, p. 447-466, 2019.

149 CHAN, Sander; AMLING, Wanja. Does orchestration in the
Global Climate Action Agenda effectively prioritize and mobilize
transnational climate adaptation action? Infernational Environmental
Agreements: Politics, Law and Economics, v. 19, p. 429-446, 2019.

150 KISS, Alexandre; SHELTON, Dinah. Guide to international envi-
ronmental law. 1eiden: Brill, 2007.

1 MILLER, Alan. Engaging the private sector in adaptation to
climate change in developing countries: importance, status, and chal-
lenges. Climate and Development, v. 5, n. 3, p. 242-252, 2013.

12 The compliance procedures for MEAs are most often infor-
mational. Reporting must be distinguished from mere exchange of
information or occasional communication of factual or scientific
information not necessarily related to the implementation of en-
vironmental agreements. DZEBO, Adis. Effective governance of
transnational adaptation initiatives. International Environmental Agree-
ments: Politics, Law and Economics, v. 19, p. 447-466, 2019.

195 DAVIES, Julia. Barriers and enablers to climate change adapta-
tion in north-central Namibia. Adaptation at Scale in Semi-Arid Regions,
p. 1-8, Sept. 2017; JOBBINS, Guy e al. Resilience, equity and growth in
semi-arid economies: a research agenda. London: Prise, 2016.

5% See  https://www.thegef.org/what-we-do/topics/least-devel-
oped-countries-fund-ldcf.

15 See  https://www.thegef.org/what-we-do/topics/special-cli-
mate-change-fund-sccf.

156 See COP Decision 3/CP.17, FCCC/CP/2011/9/Add.1, 55;
VERSCHUUREN, Jonathan (ed.). Research handbook on climate change
adaptation law. London: Edward Elgar Publishing, 2022. BIAGINI,
Bonizella; MILLER, Alan. Engaging the private sector in adaptation
to climate change in developing countries: importance, status, and
challenges. Climate and Development, v. 5, n. 3, p. 242-252, 2013.
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The relevance of NGOs in facilitating CSA actions
is for instance, noticeable by the activities of the Sustai-
nable Agriculture Network (SAN) in its effort to con-
serve biodiversity and promote rural development.'”’
The Climate Action Network is yet another NGO
based in Canada and the United States that provides
strategic advice, technical assistance, and finances for

climate change action projects, including CSA."**

Despite the aforementioned needs and benefits of
engaging NGOs in climate change action processes,
NGOs should not be deemed as an alternative or a
substitute for state actor entities, especially national go-
vernments. Rather, it should be noted that NGOs rely
on state actors for support in gathering information,

enabling policies and regulations, etc.'”

4 The impact of transnational
standards on CSA

Transnational standards present new opportunities
for CSA given the convergence of collective actions
taken by international, regional, and national gover-
ning entities. As far as CSA is concerned, this form of
collective actions can leverage flexible and effective yet
coordinated governance modalities both at national and
local levels. In addition, transnational standards serve as
the fulcrum for private and civil society organisation to
perform specific roles in shaping the operationalisation
of CSA practices in given circumstances. For connected
purposes, transnational standards would facilitate effec-
tive enforcement of CSA policies and regulations at the
regional and national levels. As well, risk management
for CSA practices would be seemingly transparent. In
the same context, the application of transnational stan-
dards to CSA practices could promote coordinated and
required support for food security at the global level,
in terms of capacity building, technology transfer and
financing,

157 SAN works with the Rainforest Alliance in order to reach a
broad set of target communities in over 42 countries covering about
1.2 million farms that span over 3.5 million hectares. See https://
www.rainforest-alliance.org/business/ certification/.

1% See https://climateactionnetwork.ca/about-can-rac/.

1% GANNON, Kate; CRICK, Florence. Enabling private sector
adaptation to climate change in sub-Saharan Africa. Wiley Interdisci-
plinary Reviews: Climate Change, v. 9, n. 2, 2018.

Most importantly, Abbott is of the opinion that a
transnational regime could mount pressure or “motivate
recalcitrant states that lack initiatives for CSA to adopt
standards backed by multiple actors at different levels

22160

and scales of authority.”'" For example, a transnatio-

nal regime could facilitate CSA by influencing gover-
nments to establish agticultural research institutions,'®
consisting of representatives from key groups (espe-
cially government, industry, communities, indigenous
peoples, academics, professionals, and non-profit or-
ganizations), to collaborate on the formulation and
implementation of strategies and measures.'* Having
agricultural research institutions with multiple repre-
sentatives and sources of expertise would also promote
all-inclusive and coordinated CSA laws and policies at

1% For connected purposes,

national and regional levels.
it is also believed that a transnational regime presents
an opportunity for the provisions of intergovernmental
organizations (such as those of the UNFCCC) on CSA

to be implemented by local authorities.'**

In the same context, transnational standards can
complement or improve existing indigenous knowledge
systems (IKS) for CSA methods in African and develo-
ping countries. Given that climate change actions espe-
cially adaptation are mostly implemented by local insti-
tutions, an integration of transnational standards could
bring in array of innovative ideas by institutions that
“can enhance the employment and scaling success of
climate adaptation projects and innovations.”'*> Already,
the role of IKS in promoting climate change actions
including CSA, as well as in complementing scientific

10 ABBOTT, Kenneth W. Strengthening the transnational regime
complex for climate change. Transnational Environmental Iaw, v. 3, n.
1, p. 57-88, 2014.

161 Research institutions are saddled with the task of rendering
Indigenous values into scientific values. See AGRAWAL, A. Local
institutions and adaptation to climate change. In: MEARNS, Robin;
NORTON, Andrew (ed.). Social dimensions of climate change: equity
and vulnerability in a warming world. Washington: The World Bank,
2010. p. 173-178.

122 See https://www.nrcan.ge.ca/climate-change/impacts-adapta-
tions/what-adaptation/adapting-our-changing-climate/10027.

1% ABBOTT, Kenneth. The transnational regime complex for cli-
mate change. Environment and Planning C: Government and Policy, v.
30, n. 4, p. 571-590, 2012.

164 KIM, Yoon e al. A perspective on climate-resilient develop-
ment and national adaptation planning based on USAID’s experi-
ence. Climate and Develgpment, v. 9, n. 2, p. 141-151, 2017.

1% MUTAMBISI, T. ¢ al. Climate change adaptation in Southern
Africa: universalistic science or indigenous knowledge or hybrid. In:
LEAL FILHO, Walter ef a/ (ed.). African Handbook of Climate Change
Adaptation. Frankfurt: Springer, 2020. p. 1-16.
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knowledge has been recognized and affirmed by some
actors responsible for promoting transnational standat-
ds. It has been argued that IKS when combined with
transnational standards could remedy “blind spots”
created modern scientific methods for climate change

actions.!®

Put differently, indigenous communities are
experts in warning signs for recurrent climate change
risk and vulnerabilities, and are acquainted with indige-
nous mitigation and adaptation measures.'®” Apart from
ecological factors, climate change actions under IKS are
also guided by socioeconomic motivations. Thus, trans-
national standards for CSA could benefit from a range
of advice from IKS stakeholders and policy makers,
and this can for instance, promote an effective CSA po-
licies and decisions that are participatory, cost-effective
and even sustainable.'® What this means that there will
be a viable implementation of transnational standards
in poor countries, including more solid foundation on
relative impacts of climate change on agricultural acti-
vities.

5 Conclusion

In addition to satisfying food and feed needs, agri-
culture is a source of employment, revenue, and GDP
in many countries. Despite the importance of agricul-
ture, certain practices associated with agriculture, such
as crop and livestock production methods, are partly
responsible for GHG emissions and ultimately climate
change. The concept of CSA has been identified as op-
tions for addressing the impacts of climate change on
agriculture. As a strategy, CSA has a dual role to play.
First the strategy helps in protecting the environment
against agriculture-induced climate change. Second,

1 LUDWIG, P. ¢f al. Impacts of sutface boundary conditions on
regional climate model simulations of European climate during the
Last Glacial Maximum. Geophysical Research Letters, v. 44, n. 10, p.
5086-5095, 2017.

17 HIWASAKI, L.; LUNA, E.; SHAW, R. Process for integrating
local and indigenous knowledge with science for hydro-meteorolog-
ical disaster risk reduction and climate change adaptation in coastal
and small island communities. International Journal of Disaster Risk Re-
duction, v. 10, p. 15-27, 2014.

18 HUNN E. What is traditional ecological knowledge? Ir: WIL-
LIAMS N.; BAINES, G. (ed.). Traditional ecological knowledge: wisdom
for sustainable development. Canberra: Centre for Resource and
Environmental Studies, 1993. p. 3—15. See also ROBINSON J;
HERBERT D. Integrating climate change and sustainable develop-
ment. Int ] Glob Environ Issues, v. 1, n. 2, p. 130-148, 2001.

CSA methods are employed in addressing the impacts
of climate change on agriculture. In other words, CSA
has the potentials of supporting agricultural produc-
tion, and in promoting adaptation and mitigation ac-
tions in the context of agriculture through the adoption
of carbon-neutral technologies and other efficient and
sustainable farming strategies.

Considering that the impacts of climate change are
global but mostly felt at the local level, it is essential to
support CSA actions with law and a mixture of non-law
standards provided by different actors. These actors re-
present collective mutual interests (public goods) and
individual competing interests (business advancement)
relative to climate change governance, which are sys-
tematically addressed in international forums. In addi-
tion, these actors were guided by formal and informal
processes, rules, and compliance procedures aimed at
addressing the impacts of climate change. This arran-
gement, which is referred to as transnational standar-
ds regime, portrays interconnected and rapidly evol-
ving ideas that manifest itself regionally (such as in the
structures of the EU), and internationally as it occurs in
supra-natural structures such as in UNFCCC, as well as
municipally, as expressed by the coordinated actions of
Climate Alliance and ICLEI’s Cities for Climate Protec-
tion (CCP) in adapting to drought and desertification. It
is proposed and envisaged that the standards provided
by the transnational standard regime are capable of ade-
quately promoting CSA actions in developing countries
such as Kenya and Nigeria.
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Resumo

A importancia da certificagdo das Indicagdes Geograficas estudadas nos
membros do MERCOSUL: Brasil e Argentina se fundamenta na necessi-
dade de assegurar ao consumidor a procedéncia e a garantia de qualidade
nos produtos. Objetivou-se analisar a evolucdo da Indicagio Geografica
como instrumento de protecio juridica da propriedade coletiva para pro-
dutos agroindustriais, enfatizando a questao do potencial desse instrumento
de certificagio no desenvolvimento tetritorial/regional, avaliando a agte-
gacdo de valor, acesso ao mercado consumidor e fortalecimento da con-
fiabilidade e alto grau de inovagao por parte dos consumidores. Utilizou-se
como metodologia para a investigacdo da hipétese de estudo a revisio de
literatura enquanto fundamentagio tedrica sobre o tema e o problema de
pesquisa, por meio de livros, artigos cientificos e trabalhos técnicos sobre a
identificacio das caracteristicas da certificacdo de indicagSes geograficas, ¢
o seu reconhecimento como um importante elemento indutor do desenvol-
vimento territorial. Elencaram-se a legislacio nacional, relatorios emitidos
por 6rgios de fomento e fiscalizacdo nacional e internacional a respeito do
tema proposto, em pesquisas quantitativa e qualitativa com base nos dados
oficiais divulgados pelas institui¢des certificadoras, e pesquisa empirica por
meio dos estudos de casos ja relacionados através de visita de campo na
regido delimitada e entrevistas semiestruturadas com os produtores e técni-
cos do INTA/AR e da Embrapa/BR. Os estudos ja realizados evidenciam
que esses beneficios podem ndo ser estendidos a todos os produtores rurais
familiares ou nio, localizados na regido delimitada a respeito da certificacio,
servindo como instrumento de privilégios para um grupo socialmente mais
articulado e mais forte.

Palavras-chave: indica¢des geogrificas; certificagio; MERCOSUL; desen-
volvimento territorial.



Abstract

The importance of certification of Geographical Indi-
cations studied in MERCOSUR members: Brazil and
Argentina, is based on the need to assure consumers of
the true origin and guarantee of quality in products. The
objective was to analyze the evolution of Geographical
Indication as an instrument for the legal protection of
collective property for agro-industrial products, empha-
sizing the issue of the potential of this certification in-
strument in territorial/regional development, evaluating
added value, access to the consumer market and streng-
thening reliability and a high degree of innovation on
the part of consumers. The literature review was used
as a methodology for investigating the study hypothesis
as a theoretical foundation on the topic and the research
problem, through books, scientific articles and technical
works on the identification of the characteristics of the
certification of geographical indications and their reco-
gnition as an important element that induces territorial
development. National legislation, reports issued by
national and international development and inspection
bodies regarding the proposed topic were surveyed, in
quantitative and qualitative research based on official
data released by certifying institutions, and empirical
research through case studies already related through
field visits in the delimited region and semi-structured
interviews with producers and technicians from INTA/
AR and Embrapa/BR. The studies already carried out
show that these benefits may not be extended to all ru-
ral producers, whether family or not, located in the re-
gion defined at the time of certification, serving as an
instrument of privileges for a more socially articulated
and stronger group.

Keywords: gcographical indications; certification;
MERCOSUL; territorial development.

1 Introducao

O interesse académico pelo tema das Indica¢Oes
Geogrificas' (IG), existentes no Brasil e na Argentina,

! As Indicacoes Geogrificas acima referidas dividem-se em duas

modalidades: a primeira poderd ser uma Indicacao de Procedéncia
(IP) e a segunda modalidade abrangida é a Denominag¢ao de Origem
(DO). A IP é o nome geografico de um pais, cidade, regiao ou locali-
dade que se tornou conhecido como centro de produgio, fabricacao
ou extragio de determinado produto ou prestagio de um servico

foi orientado pela oportunidade de demonstrar, neste
estudo, a potencialidade das IGs em assegurar ao con-
sumidor a verdadeira procedéncia e a garantia de qua-
lidade nos produtos e servigos, esses ultimos para 0s
brasileiros, ja que, na Argentina, ndo é possivel certificar
SErvicos.

A relevancia do instituto aplicado a produc¢ao de
carne bovina e caprina evidenciou-se apos 0 TUMOroso
caso da ingesta de carnes contaminadas pela chamada
“doenga da vaca louca™, evidenciando para todos nds
os riscos’ apresentados na modernidade* pela comercia-
lizacio globalizada de produtos gerando a inseguranca
alimentar. Outra virtude desse instrumento de certifica-
¢ao diz respeito a conciliagdo entre o desenvolvimento
territorial® e a preservacio da biodiversidade local, en-
quanto elementos essenciais para a busca do registro de
uma IG.

O objeto de estudo buscou uma perspectiva funda-
mentada nas politicas pablicas comparadas, com a es-
colha de abordar os casos da Indicacao de Procedéncia
(IP) da carne caprina da regido patagonica e da carne

especifico. E a DO ¢ o nome geografico de um pafs, cidade, regiao
ou uma localidade que designe produto ou servigo cujas qualidades
ou caracteristicas se devam, exclusivamente, ao meio geografico, in-
cluidos fatores naturais e humanos.

2 O termo cientifico para a doenga conhecida como “vaca louca”
deriva do inglés bovine spongiform encephalopathy ou BSE.

> No sentido adotado por Beck, utilizou-se o conceito de socie-
dade global de riscos e como os efeitos dessa organizagio social afe-
tam mais algumas pessoas, paises ou regides que outros pelos riscos
ambientais e tecnoldgicos, a partir da ideia de que apds o desloca-
mento da era da sociedade industrial, caracterizada pela producao e
distribuicao de bens, para a sociedade de risco, na qual a distribuicao
dos riscos ndo corresponde as diferencgas sociais, econémicas e ge-
ograficas da tipica primeira modernidade afetam a parte vulneravel
na cadeia produgdo: o consumidor. E como o conceito de socie-
dade de risco se interpenetra com o de globaliza¢do, uma vez que
os riscos sao democraticos, afetando paises e grupos sociais sem
respeitar limites geopoliticos de nenhum tipo. BECK, U. Politics
of risk society. In: FRANKLIN, J. (ed.). The politics of the risk society.
Cambridge: Polity Press, 1998.

* A categoria “Modernidade Reflexiva”, apresentada por Anthony
Giddens, foi o ponto essencial ao observar-se que a sociedade na era
da informagdo implica em um aumento da reflexividade social, cujo
significado ¢ pensar constantemente e refletir sobre as circunstan-
cias em que se vive. GIDDENS, A. A vida em uma sociedade pos-
tradicional. Iz GIDDENS, A.; BECK, U; LASH, S. (org.). Moderni-
zagdo reflexiva: politica, tradigdo e estética na ordem social moderna.
Traducao de M. Lopes. Sao Paulo: Editora da Universidade Estadual
Paulista, 1997.

> A partir da nocio de identidade cultural, abordou-se a perspec-
tiva de como os elementos culturais, sociais e econdmicos fazem do
territério um fator de identificacdo e diferenciacdo na busca pelo
potencial econémico e de acesso aos mercados.
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bovina do Pampa Gaucho da Campanha Meridional
do Rio Grande do Sul®. Essa escolha foi motivada por
projetos’ desenvolvidos em parcerias com produtores e
organismos governamentais e ndo governamentais, vi-
sando ao desenvolvimento regional e ao fortalecimento
das potencialidades culturais e ambientais.

O problema de pesquisa relacionou-se a dois aspec-
tos de fundamental importancia para os consumidores
e as empresas brasileiras® e argentinas’ como atores in-
tegrantes do MERCOSUL. O primeiro versou sobre a
identificacao dos desafios enfrentados por esses atores
em relagdo ao desenvolvimento de estratégias competi-
tivas em busca de mercados para a oferta de seus pro-
dutos. O segundo consistiu em conhecer as experién-
cias de paises ou regides que exportam seus produtos e
servigos, no caso especifico da legislagdo brasileira, com
forte apelo a certificacdo de indicagdes de procedéncia
e de Denominacées de Origem (DO), que conseguem
incorporar nesses valores imateriais.

Pretendeu-se destacar a formacio das redes e a atua-
¢do dos atores sociais com base na potencializacao de
produtos por meio das certificagdes de DO e de IP
como estratégia de desenvolvimento territorial para a
valorizacio de um conjunto de produtos locais.

Analisaram-se os conflitos locais e a busca da coope-
racio por meio da negociacao dos atores a viabiliza¢ao
economica desses empreendimentos, em um contexto
supostamente favoravel, proporcionado pela criagao de
politicas publicas especificas para o desenvolvimento
territorial com novos arranjos institucionais, a partici-
pacio social e a descentralizagdo.

6

O caso da certificagio como IG (IP) da Carne do Pampa Gad-
cho da Campanha Meridional ¢ o primeiro da América do Sul desse
produto e a terceira IG nacional. Refere-se a IP para o produto car-
ne bovina e seus derivados, sob registro 1G 200501, concedida em
12 de dezembro de 2006.

Dentre os projetos brasileiros da regido do Pampa Gatcho
chamamos a atencio para o “Projeto de Desenvolvimento Turistico
do Pampa Gaucho” que visa fomentar acoes de desenvolvimento
de roteiros turfsticos na Campanha Gatcha e o Programa “Juntos
para Competit”, impulsionado pelo Sebrae/RS, em parceria com a
Federagao da Agricultura do Rio Grande do Sul (Farsul) e Servico
Nacional de Aprendizagem Rural (Senar), que organiza e aprimora
as cadeias produtivas ao setor no Rio Grande do Sul, como a bo-
vinocultura de corte, a suinocultura, a ovinocaprinocultura, a fru-
ticultura, a floricultura, a vitivinicultura, a apicultura e a cultura da
cana-de-agucar e seus derivados.

8 Lein.®9.279/1996.
? Lein.®25.380/2001 e Lei n.° 25.163/1999 ¢/c Decteto Regula-
mentador n.° 57/2004.

A Teoria do Risco foi a motivagio epistemologica
utilizada para fundamentar a decisdo de criar a APRO-
PAMPA, com o objetivo de oferecer um tipo de carne
segura considerando o aspecto de satde animal e ecolo-
gicamente amigavel, sem citd-lo explicitamente.

Nesse sentido, observou-se que, nas sociedades em
que se predominava o costume e a tradi¢do, as pessoas
tendiam a seguir as praticas estabelecidas de forma mais

impulsiva e menos refletida'.

Contudo, contemporaneamente, em virtude do de-
senvolvimento da ciéncia e da tecnologia, se pode uti-
lizar de tais instrumentos e interferir nas decisdes, co-
locando em risco a sociedade em razao das incertezas
cientificas. Beck'' explica que o estado de precaucio e
a autorreflexdo da sociedade industrial tardia sobre o
padrio de risco cega para as ameagas incalculaveis.

Nessa perspectiva, busca-se investigar, neste traba-
lho, os casos da carne bovina do Pampa Gatcho da
Campanha Meridional do Rio Grande do Sul e da carne
caprina procedente da Argentina, na regido da Patago-
nia, a luz da certificagao IG enquanto um elemento que
valoriza o territério e seus atores na dimensao social,
econOmica, ambiental e cultural.

No Brasil, as certificagdes de 1Gs apresentam dis-
tintos aspectos: tanto em relagdo ao tipo de produto,
produtor e nivel de organizagdo, quanto aos merca-
dos e a estrutura legal e institucional. As experiéncias
construidas revelam que a IG ¢ uma ideia geral que faz
sentido para diferentes contextos e atores sociais. Ob-
serva-se que nao hd, apenas, um padrio de certificagdo
concedido pela IG. Pelo contrario, sua fortaleza reside,
justamente, no modo flexivel, permitindo aos atores so-
ciais envolvidos mobilizarem-se nos diversos cenarios
valotizando suas tradi¢des, recursos e reputagdes dos
territérios, o que implica negociar a constituigio da IG,
atentando para os diferentes papéis que ela pode cum-
prir para esses atores'”

No caso argentino, o territério pesquisado 7 loco esta
localizado ao norte da Provincia de Neuquén, adotando

1" GIDDENS, A. As consequéncias da modernidade. Sio Paulo: Edi-
tora UNESP, 1991.

" BECK, U. The reinvention of politics: towards a theory of
reflexive modernization. Iz BECK, U.; GIDDENS, A.; LASH, S.
Reflexcive modernization: politics, tradition and aesthetics in the modern
social order. Cambridge: Polity Press, 1994.

2 SAUTIER, D. Geggraphical indication in developing conntries today:
trends, hinders and opportunities. Montpelier: Meeting of SINER-
GI Project, 2006.
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o sistema de produgdo caracterizado pela pecuaria de
corte na modalidade extensiva, em que os produtores
sao denominados “crianceros”. Esses formam um gru-
po social de, aproximadamente, mil e quinhentas fami-
lias com fortes lacos com a terra e dedicagdo a pecuaria
caprina migratoria ou “trashumante” sazonal estrita.

O contexto geral do territorio onde se localizam os
criadores se caracteriza pelo pagamento para terem o
direito de pastagem anual nas terras ocupadas em cam-
pos publicos. Esse direito de uso é transmissivel de uma
geragdo para outra, em que o produtor ¢ proprietario,
unicamente, das benfeitorias introduzidas no imovel.
Caracteriza-se pela existéncia de unidades de produgao
sediadas em terras publicas de propriedade provincial
com a auséncia de titulacdo. Detalhe que impede o aces-
so as fontes formais de financiamento da producao e
representa o risco potencial de usurpacdo por novos
ocupantes, gerando uma insercdo timida juntamente
ao mercado de consumo em razio de triscos inerentes a
essa forma de arranjo produtivo institucional.

O objeto de pesquisa na Argentina, delimitou-se pela
zona certificada pela DO “Chivito Criollo del Norte
Neuquino”, localizada no Norte da provincia de Neu-
quén, pertencente a Patagonia Argentina. Compreende
a totalidade dos departamentos de Minas e Chos Malal
e parte das cidades de Pehuenches, Norquin, Afielo e de
Loncopue.

Os limites da IG “Chivito Criollo del Norte Neu-
quino” e seu respectivo protocolo foram definidos em
quatro oficinas realizadas em 2005, com participacao de
mais de 150 produtores, comerciantes e institui¢oes pu-
blicas vinculadas 2 atividade caprina.

A zona protegida pela IG refere-se aos campos de
verdo ou de “veranada”, onde ha a Area Agroecologi-
ca Homogénea (AEH) de “Cordillera Norte”, que se
diferencia do AEH “Precordillera” pela composiciao
das pastagens de verdo, a presenca de cabras da racga

2713

“Angora”". Outras areas geograficas se superpdem na-
quela zona que define a IG por causa de fatores ex-
ternos como a presenca da cabra “Criolla Neuquina”,
a “trashumancia” e a existéncia da identidade coletiva
resultante dos usos do territorio e dos costumes de cit-

culacio dos rebanhos.

5 LANARI, Matia Rosa. Variacion y diferenciacion genética-fenotipica
de cabra criolla Neuguina en relacion con su sistema rural campesino. 234 f.
2003. Tese (Doutorado em Ciéncias Bioldgicas) - Faculdad Biologia,
Universidad Nacional del Comahue, San Carlos de Bariloche, 2003.

Analisou-se o territério como base de estratégias de
desenvolvimento sustentavel e objeto de a¢des tanto de
iniciativas sociais quanto de politicas publicas, por meio
da construcio coletiva de uma identidade cultural como
estratégia de valorizagdo dos produtos certificados por
1Gs. Pesquisou-se a funcio das institucionalidades no
desenvolvimento territorial, com destaque para as agoes
de valotizacao adotadas nos estudos de casos brasileiro
e argentino como elemento de competitividade nego-
cial, conforme se demonstrara nos resultados.

Consideraram-se, também, como objeto de estudo,
0s atores sociais e organizagao coletiva, seu papel e ob-
jetivos no esquema de cadeia e da organizagio e fatores
que contribuem para a exclusio de produtores nessas
cadeias a partir da identificacdo de pontos positivos e
negativos da IG. Estudaram-se as a¢oes coletivas em-
pregadas para a consolidagao da IG “Chivito Criollo
del Norte Neuquino”, mediante a analise dos impactos
economicos, sociais e ambientais, propondo sinteses e
recomendag¢oes para a manutencao dessa IG.

Para alcangar os objetivos tracados, utilizou-se
como metodologia de pesquisa, inicialmente, a revisao
de literatura sobre a identificacdo das caracteristicas da
certificacdo de IGs e o seu reconhecimento como um
importante elemento indutor do desenvolvimento ter-
ritorial, mediante um planejamento estratégico desse
instrumento obtido em livros especializados sobre o
tema propriedade industrial, teses e dissertacSes, artigos
e publicagdes selecionados. Tais resultados obtidos com
a pesquisa bibliografica permitiram algumas conclusoes
parciais que foram referendadas pela pesquisa empirica
até entdo realizada sobre a tematica central de certifica-
¢ao de IGs em produtos.

Também foram pesquisadas fontes secundarias
como jornais, revistas, relatorios, folders explicativos
de divulgacio, tabelas, graficos, sitios eletronicos com
o proposito de formar um amplo espectro do objeto
deste trabalho de pesquisa, constituindo-se em uma das
etapas exploratorias que possibilitou o didlogo com os
atores locais.

Como técnicas para a coleta desses dados, foram
utilizadas pesquisa bibliografica e pesquisa documental.
Foram estudadas fontes escritas, dentre eles os Regu-
lamentos de Uso de alguns casos de 1G reconhecidas,
a fim de fazer um levantamento acerca dos principais
temas do presente estudo: propriedade intelectual, in-

ao
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dicagbes geograficas, gestdio do conhecimento e suas
praticas.

No que se refere ao tratamento dos dados coletados
nas pesquisas de campo, optou-se por uma abordagem
qualitativa. A etapa relacionada a imersdo na realidade
concreta dos atores sociais envolvidos na certificacio
das IGs, no contexto territorial, foi conduzida por meio
de entrevistas semiestruturadas. Desde entao, a entrada
no universo de investigacio foi facilitada pelo estabeleci-
mento de um vinculo formal de pesquisa com as entida-
des envolvidas no processo de certificagao das duas IGs.

2 A compreensao das categorias
territorio e identidade para a
constituicao das indicacoes
geograficas

As transformagoes da sociedade por meio dos mo-
vimentos sociais, organizagdes ndo governamentais ¢
entidades privadas, como também aquelas oriundas de
iniciativas de politicas publicas se manifestam em um
espaco especifico, definido neste artigo como territd-
rio. Hste ¢ delimitado com base nas relacdes de poder
econdmico-politicas, no sentido mais material, contem-
plando também aquelas simbdlicas com foco cultural™.

No territério, pode-se identificar o confronto entre
politicas setoriais e politicas territoriais, estruturas cen-
tralizadas e descentralizadas de gestdo e planejamento,
ambiente institucional local e externo, nacional ou glo-
balizado. Nesses termos, a possibilidade de desenvol-
vimento territorial deve considerar a complexidade de
interesses, projetos e praticas multiescalares que se rea-
lizam neste espago social.

O territério construido torna-se um espago de de-
senvolvimento multidimensional, permitindo que as
diferentes racionalidades das sociedades interajam com
base na ampliacido de redes estabelecidas por meio do
capital social®® existente, ou por meio da interacio com

' HAESBAERT, R. Regional-global- dilemas da regido e da region-
alizacdo na geografia contemporanea. Rio de Janeiro: Bertrand Bra-
sil, 2010.

15 PUTNAM, R. Comunidade ¢ democracia: a experiéncia da Itilia
moderna. Rio de Janeiro: Editora FGV, 1995. O conceito de capital
social foi introduzido no pensamento econémico sobre o desen-
volvimento com os trabalhos de Putnam, que empregou o conceito
sociolégico de redes sociais.

organizagcdes que apoiem a ruptura de impedimentos
politicos e institucionais locais'.

O pensamento sobre territorio e identidade cultural
se configura num processo continuo de transformagoes
proporcionado pelas relages sociais, em suas dimen-
soes locais e globais, de poder e de acesso e uso dos
recursos naturais locais. No caso da IG da Carne do
Pampa Gatcho, um dos aparentes conflitos existentes
¢ aquele proporcionado pelo adensamento das grandes
areas destinadas a plantagdes de esséncias florestais exo-
ticas (pinos e eucalipto) e as culturas do arroz e da soja,
que competem com a destinac¢io tradicional do uso para
pecuaria de corte nesse territorio.

A perspectiva multiculturalista de territério reforca
a nocdo de que a interface entre o saber local e a a¢io
global provoca interpretacdes locais que se diferem de
acordo com as proprias culturas locais, criando a plura-
lidade cultural, baseada em redes solidarias e fortalecen-
do o desenvolvimento local'.

O fator que determina a construcdo social de um
territorio seria a institucionalidade, enquanto conjunto
de regras e normas que regulam as acoes dos atores lo-
cais, o poder estabelecido entre os diferentes grupos de
atores, a confian¢a ¢ a cooperacio. Nos casos estuda-
dos das 1Gs da Carne do Pampa Gaicho da Campa-
nha Meridional e do Chivito Criollo Norte-Neuquino, o
uso consorciado da terra com florestamento e culturas
consolidadas historicamente nas regides deixou de ser
objeto de disputa de uso da terra para se tornar alter-
nativa de ganho para os pecuaristas de gado “vacum”
ou caprinos.

Como ja mencionado nos trabalhos de Haesbaert'®,
toda a referéncia espacial identitaria resulta de uma ar-
ticulacdo territorial com maior ou menor carga simbo-
lica permeada por relagdes de poder. O autor propode

16 BOURDIEU, P. The social structures of the Economy. Cambridge:
Polity Press, 2005. No entanto, o marco decisivo para o surgi-
mento da atual teoria do capital social foram os trabalhos de Pierre
Bourdieu. Para Bourdieu, o capital social compreende a totalidade
de recursos ativos, mobilizados em rede de relagdes que adquirem
uma vantagem competitiva, proporcionando maior retorno sobre os
investimentos realizados. Os debates sobre a teoria do capital social
chegam ao ponto de indica-lo ora como um resultado desses recur-
SOS Ofa COMO uma causa.

7 SCHEREN-WARREN, I. Acées coletivas na sociedade con-
temporinea ¢ o paradigma das redes. Sociedade ¢ Estado, Brasilia, v.
13, n. 1, 1998.

8 HAESBAERT, R. O mito da desterritorializacao: do “fim dos terri-
torios” a multiterritorialidade. Rio de Janeiro: Bertrand Brasil, 2004.
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uma analise do termo “territorialidade” no sentido de
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um processo social de “controle simbélico”"” sobre um

€spago.

Albagli*” considera que ¢ impossivel a construcio de
territorialidades a partir do externo, sem a defini¢ao do
capital sociocultural do territério. Desse modo, os lacos
de identidade e cooperacio fundamentam-se no inte-
resse comum de proteger, valorizar e capitalizar o que
um dado territério apresenta em suas especificidades
culturais, tipicidades, natureza enquanto recurso e patri-
moénio ambiental, praticas produtivas e potencialidades
econdmicas. Entretanto, a valotizacao da territorialida-
de, fundamentada em interesses externos e de carater
instrumental, atrai investimentos meramente especula-
tivos que, ao longo prazo, se tornariam insustentaveis,
podendo aniquilar o capital social local e o ambiente.

A formacio de redes sociais, com base na territoria-
lidade e na valorizacao de produtos locais e regionais,
permite o surgimento de patrcerias e espagos para cOo-
peracdo entre os atores que formam essas redes, fo-
mentando estratégias que valorizem o territorio a par-
tir de quatro caracteristicas basicas: a) a promogao do
empreendedorismo local por meio da identificagdo de
unidades territoriais com fixacdo do espago geografico,
estimulando lagos de identidade e pertencimento, ex-
clusividade/ tipicidade, tipos e intensidade de interagao
de atores locais; b) a criagao e a ampliacio de saberes
sobre o territorio, especificidades e potencialidades; c)
o estimulo de sociabilidades e o incremento de politicas
publicas que estimulem a agio coletiva; ¢, d) o reconhe-
cimento da territorialidade com o resgate de simbolos
locais™.

A iniciativa coletiva de valorizagao de produtos com
identidade territorial pode ser fortalecida com a amplia-
cdo da estrutura da rede®. No caso da IG da Carne do

" HAESBAERT, R. Regional-global- dilemas da regido e da region-
alizacdo na geografia contemporanea. Rio de Janeiro: Bertrand Bra-
sil, 2010.

2 ALBAGALI S. Territério e territorialidade. Iz LAGES, V;;
BRAGA, C;; MORELLI, G. (org,). Territirios em movimento: cultura e
identidade como estratégia de inser¢io competitiva. Brasilia: Sebrae,
2004,

2 ALBAGALL S. Territério e territorialidade. Iz LAGES, V;
BRAGA, C;; MORELLI, G. (org,). Territirios em movimento: cultura e
identidade como estratégia de inser¢io competitiva. Brasilia: Sebrae,
2004.

2 FLORES, M. A identidade cultural do territério como base de
estratégias de desenvolvimento: uma visio do estado da arte. Infer-
Cambios, [S. 1], n. 64, 2006. Disponivel em: http:/ /www.rimisp.org/
getdoc.phprdocid=3736. Acesso em: 18 ago. 2019.

Pampa Gaucho, estiveram presentes os esfor¢os de Or-
gdos governamentais de assisténcia técnica e de exten-
sao rural e de ensino, empresariais e produtores rurais
consorciados para o fim comum da obtencao junto ao
Instituto Nacional da Propriedade Industrial (INPI) da
certificacio.

Desse modo, nos casos estudados neste artigo, a
presenca da cultura local enraizada foi um elemento
imprescindivel na formacio da identidade do territério,
pois deu contornos especificos quando se relacionou
com as diversas culturas® externas, cujo resultado se di-
fere entre os diferentes territérios. Essas mudancas pro-
movem novas relagoes de poder e de reagrupamento
social e o local, sendo construido por meio da memoria
coletiva e das relaces sociais que sdo formadas pelas
interacOes locais e externas, baseadas em construcdo de
iniciativas comuns e participagdo dos diversos atores
envolvidos.

2.1 Perspectivas socioeconomicas das
Indicagoes Geograficas: breve cenario
historico no contexto internacional e
brasileiro

As IGs assumem varias configuracGes em contextos
especificos demonstrando sua apropriacio por diferen-
tes atores servindo para variados interesses e finalidades
em decorréncia de sua grande divulgacio pelo mundo,
registrando-se um processo de apropriacio desse ins-
trumento de diferenciacdo por setores inclusive o in-
dustrial**, H4, atualmente, mais de dez mil IGs reconhe-
cidas no mundo, com um valor estimado de cinquenta
bilhdes de délares;90% destas sdo de paises que fazem
parte da OECD (Organisation for Economic Co-operation
and Development)™.

No Brasil, no més de janeiro de 2024, reconhece-
ram-se 109 1Gs. Em relacio ao ano 2019, houve um
aumento de 60% (sessenta por cento), sendo divididas

#  Adota-se aqui o conceito de cultura como convengdes trans-

mitidas socialmente, dinimicas e mutaveis, capazes de refletir o con-
junto de ideias e valores a partir do consenso de que o proprio sen-
tido de tradicao cultural, ndo ¢ algo estanque no tempo, nem que se
herda. KUPER, A. Culture: the anthropologist’s account. Cambridge:
Harvard University Press, 1999.

2 WILKINSON, J. Mercados, redes e valores: o novo mundo da agti-
cultura familiar. Porto Alegre: UFRGS, 2008.

» PARMESAN: the king of cheeses. WIPO Magazine, fev.
2011. Disponivel em: https://www.wipo.int/wipo_magazine/
en/2011/01/article_0005.htmL. Acesso em: 23 jan. 2023.
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em 84 Indicacbes de Procedéncia e 25 Denominacoes
de Origem?.

A 1G constitui um instrumento legal de reconheci-
mento das qualidades notaveis de um determinado bem
ou servico decorrentes do local de sua produgio.

O produtor espera que o consumidor, ao escolher
produtos de origem controlada e garantida, aceite pagar
um valor superior ao preco médio do mercado. Essa
disposicdo estaria vinculada a confian¢a conquistada ao
longo de décadas de comercializagao, sustentada pela
manutencao e controle das caracteristicas intrinsecas do
produto, pelo respeito ao consumidor e pelo fortaleci-
mento da competitividade local®’.

O produto ou o servico (esse ultimo no caso bra-
sileiro) portador de uma IG tem identidade propria e
em nome da manutencao dessa caracteristica, o produ-
tor ou o prestador de servigo passa a respeitar normas
estabelecidas para manter os elementos essenciais do
produto ou servico justamente porque garantem a boa
reputacao e distin¢ao, ja reconhecidas pelos consumido-
res como detentores de qualidades tnicas, identificaveis
e atreladas ao nome da regiao.

A recompensa mais palpavel para os fornecedores
¢ o reconhecimento das virtudes dos produtos ou set-
vigos que justificam um valor agregado apreciavel, ca-
paz de remunerar melhor o esfor¢o de produc¢io ou de
prestacdo de servico, gragas a distingdo encontrada em
relagdao aos produtos ou servigos presentes em outras
regides sem essas qualidades, garantindo-lhes a fideli-
za¢do do consumidor. As IGs ndo servem, apenas, aos
propositos do produtor tradicional e pequeno, elas fo-
ram incorporadas nos mercados servindo aos interesses
de grandes conglomerados da industria alimentar que
destinam linhas especificas de produtos para mercados
de qualidade diferenciada. Até mesmo o sistema varejis-
ta internacional oligopolizado incorporou parcela con-
sideravel dos lucros provenientes da distribui¢do global
de produtos tertitoriais®.

% INDICACAO geogrifica no Brasil cresce 60% em quatro anos.
Forbes, jan. 2024. Disponivel em: https://forbes.com.br/forbesa-
gro/2024/01/indicacao-geografica-no-brasil-cresce-60-em-quatro-
anos. Acesso em: 20 maio 2024.

7 KAKUTA, S. M; SOUZA, A. L. I. L. de; SCHWANKE, E H.;
GIESBRECHT, H. O. Indicagies geogrdficas: guia de respostas. Porto
Alegre: SEBRAE/RS, 2006.

#  NIEDERLE, P. A. Economia das conven¢des: subsidios para
uma sociologia das instituicbes econdomicas. Ewnsaios FEE, [S. /], v.
34, p. 439-470, 2013.

O reconhecimento de uma IG possibilita a apropria-
cdo dos bens imateriais pelos produtores e a exclusivi-
dade na utilizacio da designa¢do geografica, melhoria
na remunerac¢ao dos produtos e servigos locais, devido a
diferencia¢do proporcionada pelo reconhecimento ofi-
cial, criacdo de vinculo de confian¢a com o consumidor,
que, sob o rétulo da IG, sabe que encontrara um produ-
to de qualidade e com caracteristicas regionais, estimulo
ao investimento na propria area de produgdo, com va-
lorizacdo das propriedades, aumento do turismo, do pa-
drio tecnolégico e da oferta de emprego constituindo
um instrumento de desenvolvimento local, melhoria da
comercializacdo dos produtos, facilitando o acesso aos
mercados através da propriedade intelectual coletiva,
maior competitividade no mercado internacional, uma
vez que as 1G’s projetam imagem associada a qualidade.

2.2 Marcos historico-legislativo das indicacoes
geograficas na Comunidade Europeia

Na década de 1990, os estados membros da comu-
nidade europeia definiram as bases comuns para a regu-
lamentacio das IGs e demais selos oficiais de qualidade
em vigor em seus territérios, por meio dos Regulamen-
tos (CEE) n.° 2081/199243 ¢ (CEE) n.° 2.082/1992.
Hssas normativas estabelecem defini¢oes, procedimen-
tos para registro ¢ descri¢io do produto, elementos pat-
ticulares ao meio natural e delimitacio geografica con-
trolada. Além de fixar as exigéncias sobre as estruturas
de controle para o cumprimento dos requisitos prescri-
tos pelos Regulamentos para cada produto, baseados na
norma EM 45011, de 26 de junho de 1989, que define
os requisitos gerais para a certificacio dos produtos e
dispoe sobre os Conselhos Reguladores.

O TRIPS ou Acordo sobre Aspectos de Proprieda-
de Intelectual, também chamado de Acordo Relativo
aos Aspectos do Direito da Propriedade Intelectual Re-
lacionados com o Comércio (ADPIC), decorrente da
Rodada do Uruguai e do surgimento da Organizacio
Mundial do Comércio (OMC), foi elaborado em 15 de
abril de 1994, e estabeleceu regras destinadas a regular
os procedimentos quanto a aplicacdo de propriedade in-
telectual nos pafses membros.

Sobre as 1Gs, o Acordo TRIPS define, em seu Ar-
tigo 22, esse instituto como um direito de propriedade
intelectual que identifiquem um produto como origina-
rio do territério de um Membro, ou regido ou localidade
desse territério, quando determinada qualidade, repu-
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tacdo ou outra caracteristica do produto seja essencial-
mente atribuida a sua origem geografica.

O Artigo 22, item 2, possibilita aos paises signatarios
o disciplinamento interno dos meios legais para que as
partes interessadas possam impedir: (i) a utilizacdo de
qualquer meio que, na designacio ou apresentacdo do
produto, indique ou sugira que o produto em questao
provém de uma area geografica distinta do verdadeiro
lugar de origem, de uma maneira que conduza o publico
a erro quanto a origem geografica do produto; (if) qual-
quer uso que constitua um ato de concorréncia desleal,
no sentido do disposto no Artigo 10 da Convencao de
Paris (1967).

O ADPIC apresenta uma especial prote¢ao a vinhos

e destilados que cada pais membro providenciara os
meios legais para que os interessados possam evitar.

artigo 23 [...] a utilizagio de uma indicacdo geogra-

fica que identifique vinhos em vinhos nio origina-

rios do lugar indicado pela indicagao geografica em

questio, ou que identifique destilados como destila-

dos nio originarios do lugar indicado pela indicagao

geogrifica em questio, mesmo quando a verdadeira

origem dos bens esteja indicada ou a indicagdo geo-

grafica utilizada em traducdo ou acompanhada por

2 ¢

expressoes como “espécie”,

2

tipo”,

3 ¢

estilo”, “imita-
< imilares?
¢a0” ou outras similares®.

O Regulamento (CEE) n.° 2.081/92 do Conselho,
de 14 de julho de 1992, relativo a prote¢ao das indica-
¢Oes geograficas e denominagoes de origem dos produ-
tos agricolas e dos géneros alimenticios (JO n.” L 208
de 24.7. 1992, p. 1), modificado por Regulamento (CE)
n.° 535/97 do Conselho, de 17 de marco de 1997 ¢ o
Regulamento (CE) n.° 1.068/97 da Comissio, de 12 de
junho de 1997, adaptado pela Decisao 95/1/CE, Eu-
ratom, CECA do Conselho, I.. 1 1. 1. 1995 e retificado
pela JO n.° L. 53 de 24. 2. 1998, p. 26 (2081/92) destaca
que o beneficiamento de uma denomina¢ao de origem
protegida (DOP) ou de uma Indicagdo Geografica Pro-
tegida (IGP), de um produto agricola ou um género ali-
menticio, deve obedecer a especificagdes.

As especificagdes do produto deverdo incluir, no
minimo, os seguintes requisitos: a) o nome do produto
agricola ou do género alimenticio, incluindo a denomi-
nagdo de origem ou a indicacio geografica; b) a descri-
¢ao do produto agricola ou do género alimenticio, in-

» WORLD TRADE ORGANIZATION. Part II: standards
concerning the availability, scope and use of intellectual property
rights. 1994. Disponivel em: https:/ /www.wto.org/english/docs_e/
legal_e/31bis_trips_04b_e. htm#3. Acesso em: 25 maio 2024.

cluindo as matérias-primas (se for o caso), as principais
caractetisticas fisicas, quimicas, microbiolégicas e¢/ou
organolépticas do produto ou do género alimenticio; c)
a delimitacao da area geografica e (se for o caso) os ele-
mentos que indiquem a observancia das condigdes pre-
vistas no n.° 4 do artigo 2°; d) os elementos que provem
que o produto agricola ou o género alimenticio sao ori-
ginarios da area geografica, na acepg¢io do n.” 2, alinea
a) ou b) do artigo 2°, conforme o caso; €) a descricao
do método de obtencio do produto e, se for caso disso,
dos métodos locais, leais e constantes; f) os elementos
que justificam a relagdio com o meio geografico ou a
origem geografica na acepc¢io do n.° 2, alinea a) ou b),
do artigo 2°, conforme o caso.

3 As indicacoes geograficas
enquanto iniciativa associada
ao planejamento estratégico e
desenvolvimento territorial

A hipétese investigada fundamenta-se em estudos
de caso, que analisam propostas como a de considerar a
certificacdo de Indicacio de Procedéncia (IP) e Deno-
minag¢do de Origem (DO) como iniciativas ligadas ao
planejamento estratégico e ao desenvolvimento territo-
rial. Destaca-se a necessidade de adotar medidas estra-
tégicas para garantir a certificacdo, com o objetivo de
fomentar um diferencial competitivo. Paralelamente, a
analise dos beneficios da certificagdo da IG sobre pro-
dutos na percepgao dos consumidores, profissionais e
distribuidores.

Para a verificacdo da hipétese mencionada, se justi-
ficou o estudo empreendido no fato de que, nos met-
cados globais contemporaneos, apenas alguns produtos
oriundos de determinadas regides ou paises possuem
uma vantagem sobre seus concorrentes resultantes da
certificacio da IG. Estabeleceram-se, para esses fins,
regras e principios que sitvam para a aplicagao dos di-
reitos de propriedade intelectual em matéria de mar-
cas, indicagdes de procedéncia e DO normatizada pelo
Conselho do Mercado Comum™ e aprovada pelo Pro-

% Baseado no art. 13 do Tratado de Assungio, o Conselho do

Mercado Comum — MERCOSUL/CMC/DEC — emitiu em 05 de
agosto de 1995, a Decisdo n.° 4/91 e a Resolugio n.° 39/94 do
Grupo Metcado Comum e a Recomendagio n.° 7/94 do SGT n.°
7 sobre as indicagdes e procedéncia e das denominagoes de origem:
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tocolo de Harmonizagao de Normas sobre Propriedade
Intelectual no MERCOSUL em matéria de Marcas, IPs
e DOs’, contemplando um seleto grupo de produtos
que sdo unicos e diferenciados.

Constatou-se que, embora haja consumidores escla-
recidos sobre as virtudes encontradas nos produtos cet-
tificados, devido as suas caracteristicas distintas em suas
formulag¢des e que estdo dispostos pagar um preco dife-
renciado para se beneficiar das qualidades deles, como
ocorre com o vinho do Porto que é produzido somente
em uma regido de Portugal, obtido com base em con-
troles e critérios especiais de producio e de qualidade.
Todavia, ha muito que se fazer nesse segmento para que
a maior parte da populagdo possa se beneficiar desses
atributos inerentes aos produtos certificados pela I1G.

Estudaram-se as acOes implementadas para a “relo-
calizacdo” da producio de carne bovina fora do bioma
Pampa e os novos mecanismos de rastreabilidade dessa
possivel producio.

Ap6s o estudo do caso brasileiro supracitado, pare-
ceu oportuno realizar uma abordagem da tentativa ar-
gentina de implementac¢io de uma DO - projeto “carne
bovina entrerianas”. Dividiu-se a analise em: Projeto
denominado “Bezerro do Centro”, Consércio Pampas
do Salado, o renome das carnes da Penicie Central Ar-
gentina e problemas enfrentados, além da andlise das
causas apresentadas para a baixa incidéncia das 1Gs
argentina. Em contraste o mesmo nio ocorre com 0s
produtos vinilicos e de bebidas espirituosas.

O projeto da IG comegou a ser desenvolvido no
inicio de 2005 e ¢ de responsabilidade da associagio
de criadores da regido, a APROPAMPA, da Federagao
da Agricultura do Estado do Rio Grande do Sul (FAR-
SUL) e do Servigo Brasileiro de Apoio as Micro e Pe-
quenas Empresas (Sebrae-RS). A Apropampa, Farsul e
Sebrae/RS assinaram um protocolo de intengdes com
o frigorifico Mercosul, que ¢ um tradicional exportador
da regiao™.

Artigo 19. Obrigag¢ido de Protecido e Defini¢des.
' Em 1998, os governos dos paises-membros efetivos do Merco-
sul com o propésito de reduzir as distorgdes e os impedimentos ao
comércio e a circulagdo de bens e servicos no territério dos Esta-
dos Partes do Tratado de Assuncio, reconheceram a necessidade de
promover uma protecio efetiva e adequada aos direitos de Proprie-
dade Intelectual em matéria de marcas, indicagoes de procedéncia e
denominacio de origem, garantindo que o exercicio de tais direitos
nao represente em si mesmo uma barreira ao comércio legitimo.

% Seguindo os passos pioneiros da APROPAMPA, outro pre-

Somente os rebanhos das racas Hereford ou Angus
e seus cruzamentos podem buscar o selo de certificagao
de IG. Para isso, precisam ser criados em condi¢bes de
pasto e solo especificos, além de seguirem regras técni-
cas de produgdo, como a rastreabilidade. Inicialmente
alguns poucos pecuaristas participaram do projeto, mas
a tendéncia é que o nimero aumente, uma vez que haja
cerca de 600 mil produtores na regido que abrangem
uma area de 500 (quinhentos) mil hectares. A Carne do
Pampa Gatcho abrigara rebanhos alimentados apenas
com pastagens tipicas da regido, que se caracteriza por
ser mais fina e que se adapta bem as racas britanicas. O
objetivo, explicam os organizadores do projeto, é dife-
renciar a carne gaucha daquela produzida no Centro-
-Oeste do Pais, quase toda da raca Nelore.

Observa-se que a IG delimita ndo somente o espago
ou o lugar, mas também o territério socialmente cons-
truido, fisico e humano, que se forma e se transforma a
partir das interacdes entre os atores sociais™ com todas as
suas especificidades da palavra zerroir que se fundamenta
na delimitacio das indicacdes de origem geografica.

Destaca-se que a ado¢io de um enfoque territorial
para definir a IG direciona as articulagdes externas mais
amplas e heterogéneas, que estdo envolvidas nas redes
de relacGes sociais dos atores rurais, 0s quais nao se res-
tringem apenas aos agricultores. E um territ6tio social-
mente construido e de fronteiras fluidas, que nao obe-
decem as demarcacGes oficiais, tampouco em relacdo
a0 territétio rural®. Adotar uma perspectiva territorial
significa romper com a setorialidade, integrando uma
dinamica horizontal a andlise das cadeias produtivas e
tracar um conceito de desenvolvimento territorial rural
significa realizar uma abordagem particular de um pro-
cesso de desenvolvimento no contexto rural, que deve-
ria ser visto como complemento do urbano na visao de
Schneider™.

tendente agora busca a obtencido de sua IG do tipo Indicagio de
Procedéncia IP, ainda sem decisio (até o fechamento deste arti-
g0). Trata-se da Carne de sol do Extremo Norte Capixaba, de n.°
BR402014000003-4, protocolado em 03/07/2014 pela Associagio
dos Produtores de Carne de Sol do Extremo Norte Capixaba, do
Hspirito Santo.

% Utilizou-se aqui a categoria analitica “atores sociais” para desig-
nar os individuos cuja participagdo interfere na qualidade das acoes
que impactam na qualidade de vida de todos os seres que constituem
as diversas redes sociais.

' VEIGA, J. E. Cidades imagindrias: o Brasil ¢ menos urbano do que
se calcula. Campinas: Editora Autores Associados, 2002.

*» SCHNEIDER, S. A abordagem tetritorial do desenvolvimento

rural e suas articulages externas. Sociologias, Porto Alegre, v. 6, n. 11,

ao
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Apesar das virtudes apontadas acima, chamou-se a
atencdo de que ainda nio esta claro o relevante papel da
IG como estimulo ao desenvolvimento territorial sus-
tentavel, pois ha uma notavel resisténcia as IGs por uma
parcela significativa do segmento da agricultura familiar,
justamente o segmento social que, em tese, seria um dos
seus principais beneficidrios™.

Constatou-se, portanto, a existéncia de uma singula-
ridade no caso brasileiro acima examinado em virtude
da forte polarizagdo entre o setor do agronegocio e a
agricultura familiar. Tal perspectiva tem gerado uma si-
tuagdo particularmente complexa aos gestores das poli-
ticas publicas, seja pelas cisoes internas a estes segmen-
tos, seja pela sua justaposicao”.

Quanto a competitividade brasileira no mercado de
commodities, esta tem levado diferentes grupos a se po-
sicionar contra estratégias fundadas em outras formas
de competitividade, como ofertando produtos com ca-
racteristicas diferenciadas, que possuem um custo mais
elevado do que uma commodity, mas que sao capazes
de garantir um retorno financeiro tao atraente quanto
aquele alcangado pelos produtores que conseguem pro-
duzir grandes quantidades a baixo custo.

Mesmo no segmento da agricultura familiar, esse
tipo de discurso possui sustentacio, o que revela o equi-
voco de certas oposicbes maniqueistas estabelecidas
entre esse segmento e o agronegocio. Vinculados ao
modelo produtivista herdado do perfodo de moderni-
zagdo rural, diversos movimentos da agricultura fami-
liar reafirmam a competitividade desta no mercado de
commodities, 0 que, muitas vezes, ocorre por influéncia de
outras formas de insercio mercantil. Entretanto, o de-
senvolvimento de mercados segmentados tem levado a
agricultura familiar e o agronegdcio a uma expansao de
estratégias baseadas em qualidade, abrindo espago para
as IGs.

Porém, isto ndo parece suficiente para o amplo re-
conhecimento das IGs como ferramenta de desenvolvi-
mento, pois ha criticos que, baseados nas experiéncias
recentes do Brasil, alegam ter encontrado eclementos

p. 88-125, 2004.

% DIAS, Joana Filipa Dias Vilio da Rocha. A construcao institucional
da qualidade em produtos tradicionais. 2005. 158 f. Dissertacao (Mestra-
do em Desenvolvimento, Agricultura e Sociedade) — Instituto de
Ciéncias Humanas e Sociais, Universidade Federal Rural do Rio de
Janeiro, Rio de Janeiro, 2005.

7 WILKINSON, J. Mercados, redes e valores: o novo mundo da agti-
cultura familiar. Porto Alegre: UFRGS, 2008.

satisfatorios para afirmar que as 1Gs constituem um
mecanismo excludente que, em virtude das condi¢cdes
para sua obtengdo e do tipo de mercado que permitem
acessar, seria predominantemente destinada a determi-
nados grupos do setor de agronegécio ou quando mui-
to a chamada agricultura familiar capitalizada, apesar de
um aparente crescimento entre os anos de 2020 a 2024,

A inexisténcia de uma politica publica especifica no
ambito dos setores governamentais reflete o modo pre-
cario como este tipo de estratégia tem sido apropria-
do pelos agricultores familiares. As redes de politicas
podem ser analisadas sob o aspecto de sua dindmica e
com base na légica de atuagao nas esferas de relagao por
meio dos procedimentos sociopoliticos. Nesse contex-
to, o enfoque dado centraliza-se nas dimensoes sociais,
técnicas ou simbolicas das relacOes estabelecidas.

A discussio precedente é acompanhada, ainda, por
outra acerca da possibilidade dos agricultores e territo-
rios rurais mais marginalizados apostarem em estraté-
gias de valorizagao do tipo IG. Em que pese as condi-
¢Oes restritivas que envolvem o contexto da maior parte
dos paises em desenvolvimento em relagao ao poder de
compra do consumidor, governanga, regulamentagiao
e da seguranca alimentar, as 1Gs se constituem numa
importante ferramenta para a viabilidade dos pequenos
produtores e desse tipo de territorio rural.

No caso dos paises desenvolvidos, a Franca pode
fornecer exemplos positivos quanto a utilizaciao da 1G
como instrumento de inducao do desenvolvimento tet-
ritorial sustentavel. Por sua vez, alguns territérios rurais
marginalizados tém se utilizado justamente dessa ima-
gem para promover determinados produtos com vistas
a um grupo cada vez mais expressivo de consumido-
res empenhados em formas de comércio ético/justo

em que a figura do “consumidor politico”

aparece de
maneira relevante. Isso ndo significa que determinadas
criticas ndo reconhecam a razdo das posi¢des mais cé-
ticas em relacdo a funcao das 1Gs no desenvolvimento

territorial rural.

% Segundo Almeida o consumidor moderno € visto como um ente

relativamente sem poder, porque o consumo softre pressoes e ¢ de-
terminado por fatores e relagoes na esfera da producio. ALMEIDA,
M. A. da S. O consumidor politico como indutor da qualidade in-
dustrial: tendéncias e ideologias do consumo no mundo contem-
poraneo. Iz ENEC - ENCONTRO NACIONAL DE ESTUDOS
DO CONSUMO E I ENCONTRO LUSO - BRASILEIRO DE
ESTUDOS DO CONSUMO, 10., 2010, Rio de Janeiro. Anais |...].
Rio de Janeiro, 2010.

SOARES, Paulo Brasil Dill; CAMARA, Andreza Aparecida Franco. As indicagdes geograficas e o desenvolvimento territorial no MERCOSUL: os casos da carne caprina procedente da regiao

bovina do Pampa gatcho da campanha meridional do Rio Grande do Sul. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p. 180-202, 2024.

patagonica e a

—_
O
S



Entre os principais problemas detectados na im-
plantacgao das IGs, se destaca o pequeno grau de organi-
zagdo dos produtores; as assimetrias na distribuicdo de
renda e valor agregado ao longo da cadeia produtiva; o
inexpressivo protagonismo dos produtores de matéria-
-prima vis-a-vis os estabelecimentos de processamento;
a excessiva restricao estabelecida por determinados re-
gulamentos; as dificuldades de adequacao dos produto-
res familiares a legislacdo; o baixo grau de elabora¢iao
dos produtos e a falta de canais de comercializacio.

Na verdade, entre o total de participantes incluidos
no c¢ub, ha desigualdades na distribuicao dos ganhos,
porque nem todos podem arcar com os elevados custos
de “exclusao”, via controle contra a usurpagiao e uso
indevido do selo.

A certificagdo da IG argentina em estudo encontrou
registros histéricos desse sistema de produgdo nos po-
vos originarios da Patagénia. Esse modelo de usos da
terra sofre atualmente restricdes em virtude da reducao
das areas de pastoreio pelo uso competitivo do solo por
atividade florestal e petrolifera, além da apropriacio pri-
vada das rotas de pastoreio e do seu fechamento por
meio de cercas. Outro fator considerado negativo ¢ a
migracao de jovens em busca de empregos nas dreas
utbanas e escolatizacio aliado ao envelhecimento dos
produtores que enfraquece a defesa de seu produto no
mercado e a baixa organizacdo dos produtores que sao
comuns a outras comunidades pastorais.

Outros fatores se somam aos acima referidos, tais
como a fragilidade agroecoldgica, a regularizac¢ao fun-
didria precaria, a dispersdo geografica, a distancia dos
mercados e uma oferta reduzida.

Todavia, os aspectos positivos encontrados foram
determinantes para a institui¢ao da IG, como a existén-
cia de elevado capital cultural, recurso genético adapta-
do e produto de qualidade reconhecida, que superam os
fatores negativos na criagio do principal produto do sis-
tema: o “chivito” ou cabra crioula, que se constitui mo-
tivo de orgulho para os “crianceros” e encontra grande
aceitagdo nos mercados regionais.

4 Discussao dos resultados

Com base no problema de pesquisa investigado, foi
possivel estabelecer os seguintes resultados. O desen-

volvimento territorial baseou-se em recursos territoriais
até entio inéditos (IG), resultado da inovacio e relagdes
entre mercado e consumidores. Desse modo, a constru-
¢do social de um territério esta associada a estratégias
de valorizagdo de produtos locais como elemento dife-
renciador por estar vinculado a fatores especificos que
particularizam o territério ou a regido, como nos casos
detalhados em nossa pesquisa de campo, que serdo ex-
postos nos itens seguintes.

Essas novas formas de articulacao envolvendo ele-
mentos como territorio, identidade, cultura e mercado
podem significar um espago para os Sistemas Produti-
vos Locais (SPL)¥, que representam as compreensoes
sobre “clusters” ou Arranjos Produtivos Locais (APL).
Hssas estratégias e sistemas podem ser visualizados com
os estudos de caso da carne bovina do Pampa Gatcho
e outros Arranjos Produtivos Locais (APLs) no Rio
Grande do Sul identificados por meio do Relatorio I,
denominado “Os Arranjos Produtivos Locais no Rio
Grande do Sul: Mapeamento, Metodologia de Identi-
ficacao e Critérios de Selecao para Politicas de Apoio”,
que integra o Projeto “Andlise do Mapeamento e das
Politicas para Arranjos Produtivos Locais no Sul, Su-
deste e Centro-Oeste do Brasil”™*.

O estudo apoiou-se em dados de diversos orga-
nismos considerando a localizacio geografica de cada
APL, bem como sua atividade produtiva principal. Ve-
rificou-se ado¢io de critérios seletivos para a identifi-
cagao dos APLs e as politicas publicas implementadas
e, em alguns casos, os eventuais “vazios” deixados por
essas politicas de apoio. No Rio Grande do Sul, dois
organismos estaduais se destacam no processo de iden-
tificacdo e selecdo de APLs para apoio, que sao a Secre-
taria de Desenvolvimento e Promocio do Investimento

¥ VEIGA, J. E. O Brasil rural precisa de uma estratégia de desenvolpi-
mento. Brasilia: NEAD, 2001. Entende-se por SPL o conjunto de
unidades produtivas tecnicamente interdependentes, economica-
mente organizadas e territorialmente aglomeradas, capazes de criar
vinculos que resultem em interacdo, cooperagio e aprendizagem,
incrementando a capacidade inovativa endégena, competitividade e
desenvolvimento local. Em regra, envolvem a participacio e a inter-
acao de empresas e suas variadas formas de representacio e asso-
ciagdo. Além de organizagdes publicas e privadas voltadas para for-
macao e capacitagao do capital humano, pesquisa, desenvolvimento,
politica, promogio e financiamento de recursos e materiais.

% Esse estudo foi elaborado em parceria pelo Banco Nacional de
Desenvolvimento Econémico e Social BNDES), Departamento de
Economia da UFSC, RedeSist/Instituto de Economia da Univer-
sidade Federal do Rio de Janeiro (UFR]) e Fundacio de Estudos e
Pesquisas Socioeconémicos (FEPESE).
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(SDPI) e o SEBRAE/RS. Somam-se a estes, organis-
mos federais como o Ministério de Ciéncia e Tecnologia
(MCT), o Ministério do Desenvolvimento, Industria e
Comércio Exterior (MDIC), responsavel pelo Grupo
de Trabalho Permanente para APLs, o Ministério da In-
tegracdo Nacional (MI), entre outros.

Na década de 1990 iniciou-se a politica de apoio ins-
titucional 2 APLs no Rio Grande do Sul. Em 1999, a
Secretaria do Desenvolvimento e dos Assuntos Inter-
nacionais (SEDAI) criou o Programa de Apoio aos Sis-
temas Locais de Producio.

Desde entio, os diferentes governos gauchos tém
apoiado diversas aglomera¢des produtivas. Segundo da-
dos do Relatério, antes de 1999, existia, no Rio Grande
do Sul, uma politica de desenvolvimento local, baseada
nos Conselhos Regionais de Desenvolvimento Econo-
mico e Social (COREDES), que visava promover o de-
senvolvimento regional de forma harmonica e sustenta-
vel, integrar recursos e agées governamentais na regiao,
melhorar a qualidade de vida da populagio, distribuir,
de forma equitativa, a riqueza produzida, incentivar a
permanéncia das pessoas em suas localidades e preser-
var, além de recuperar, o meio ambiente.

Atualmente, o estado esta dividido em 28 CORE-
DEs*.

De acordo com Frey*, os atores politicos e sociais
sao motivados, em suas agoes, pelos interesses pessoais
como também por suas identidades, enquanto cidadao,
politico, servidor publico, engenheiro, médico, sindica-
lista ou chefe de familia. Tal fato torna o seu compor-
tamento nao isento nos processos de decisao politica.
Assim, regras, deveres, direitos e papéis institucionali-
zados influenciam o ator politico nas suas decisdes e na
sua busca por estratégias apropriadas.

O projeto da Indicacio de Procedéncia® teve uma
forte motiva¢ido economica para sua criacio, devido aos

' Ainclusio de APLs como priotridade do governo federal for-

malizou-se nos seus Planos Plurianuais, desde 2000, no Plano Na-
cional de Ciéncia, Tecnologia e Inovacio 2007-2010 e na Politica de
Desenvolvimento Produtivo 2008-2013, entre outros.

2 FREY, K. Politicas publicas: um debate conceitual e reflexdes
referentes a pratica da analise de politicas publicas no Brasil. Plane-
Jamento e Politicas Piiblicas, Brasilia, n. 21, p. 211-259, jun. 2000.

% No projeto da IP comprovou-se: i) a nototiedade contendo
os elementos comprobatdrios do reconhecimento do Pampa Gau-
cho da Campanha Meridional como indica¢io de procedéncia do
produto carne e seus derivados; ii) a histéria do desenvolvimento
da pecudria e da producio de carne e derivados no Pampa Gau-
cho da Campanha Meridional, contendo documentos tais como:

problemas de baixa competitividade frente ao Brasil
Central. A criagio da APROPAMPA representa uma
resposta estratégica contra a comoditizacdo da carne,
optando pela qualidade do produto. No dossi¢ historico
da Carne do Pampa Gaicho da Campanha Meridional,
enviado ao INPI, é possivel observar que, juntamente
a0s avancos tecnolégicos ocorridos nesse espago, man-
tém-se uma gama de costumes herdados dos antigos
homens da campanha, tais como o respeito pelo animal
e pela terra, que constituiram elementos decisivos para a
atual producao da carne certificada, representados abai-
x0 na figura dos Municipios da 1G.

No caso das politicas publicas de incentivo a im-
plantacao de indica¢oes geograficas precisam passar por
uma reavaliacio, em decorréncia dos acertos e erros da-
quelas ja existentes no Brasil e na Argentina. Ressalta-se
a existéncia de conflitos de interesses existentes nos seg-
mentos da cadeia produtiva composta pelos produtores,
frigorificos e varejistas, fazendo com que o produtor
rural nio receba a justa remuneracio pelo seu produto
diferenciado pelo valor agregado, decorrente da obser-
vancia dos preceitos regimentais da Associacao.

Os associados da APROPAMPA desenvolvem,
atualmente, a mesma pecudria bovina, subtropical bra-
sileira que era praticada até 1950, quase em sua totalida-
de, nas areas de campos naturais com excelente oferta
de alimentacio, dentro de um ecossistema totalmente
preservado, onde a tradi¢do, historia e cultura do povo
gaicho* predominam e sdo responsaveis pelo prestigio
da regiao no Brasil e no mundo da produgio de carne
de alta qualidade. Outro elemento tipico dessa IP ¢ a
topografia da regido delimitada, basicamente formada
por coxilhas, caracterizadas por relevo plano, levemen-
te ondulado, onde se situam os campos de producio
pecuaria e por varzeas que se apresentam como areas
baixas e imidas. Na regido delimitada pela 1P, a tempe-
ratura média anual é de 18°C, variando de 0°C a 40°C,
ocorrendo uma precipitagao anual de 1.350 a 1.650
mm, geralmente mal distribuidos, com periodos secos
estivais, agravados pelas altas temperaturas e radiagao,

publica¢bes académicas, obras literarias, periédicos como jornais e
revistas, entrevistas com pecuaristas e pesquisadores, fotografias, de-
senhos gravuras e pinturas, dentre outros.

# A tradi¢io tem um qué de verdade, e possui guardides do tipo
sacerdotes, sabios etc., detentores de posigao e poder, devido a sua
capacidade de interpretar a verdade ritual da tradi¢ao. GIDDENS,
A. Mundo em descontrole: que a globalizacdo estd fazendo de nos.
Traducao de Maria Luiza X. de A. Borges. 6. ed. Rio de Janeiro:

Record, 2007.
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associada a pouca profundidade dos solos, que possui,
em sua geologia, a continuacao do derrame basaltico no
Oeste, permo-carbonifero mais granito no Leste e are-
nito no Centro.

Uma das consequéncias apontadas pelos produtores
entrevistados ¢ a perda de areas de campo nativo, em
longo prazo, em decorréncia da degradacdo ambiental,
ou pelo uso para outras atividades, que implicam uma
limitacdo fisica espacial no presente desses campos, e
uma significativa reducgao desse bioma se nada for feito
para reverter essa tendéncia no futuro préximo.

E inegavel o éxito da estratégia de desenvolvimen-
to setorial, em que os objetivos econémicos orientam
a promogao e a divulgaciao do produto com valor terri-
torial, incorporando a cultura local e levando-os a mer-
cados distantes, ao invés de buscar atrair um fluxo de
turistas ao territorio da IP da carne do Pampa Gatcho.

No caso estudado, conclui-se que a experiéncia des-
sa Indicacdo de Procedéncia, voltada para a promogao
do desenvolvimento territorial local, conforme estabe-
lecido no Regulamento da APROPAMPA, embora te-
nha incluido atividades relacionadas aos produtos car-
nicos em desenvolvimento na regido, destacou-se pelo
fortalecimento do associativismo entre os produtores,
especialmente daqueles que passaram a integrar a Asso-
ciacio. Entretanto, esse momento foi seguido de outro
estagio, em que se verificou o ingresso na etapa de re-
flexdo e de articula¢oes para a tomada de posicao diante
do processo dindmico de constantes transformacgoes
nas relagoes envolvendo produtores e organismos go-
vernamentais. Hssa nova fase foi caracterizada pela coo-
peracio na busca de solugdes coletivas para os conflitos
de interesses mercadologicos, sociais e politicos pre-
sentes na drea geografica delimitada. Assim, é possivel
considerar que houve, na verdade, um aprofundamento
positivo na promocao do desenvolvimento territorial da
regiao da IP gatcha.

Mesmo no que se refere aos objetivos ambientais
da IP, persiste o questionamento sobre a natureza das
acoes desenvolvidas, se foram direcionadas, preponde-
rantemente, no sentido de sustentabilidade ambiental e,
por consequéncia, na agregacao de valor ao produto; ou
se estavam mais vocacionadas a produzir contextos para
a criagao de um arsenal de argumentos para enfrentar os
conflitos agrarios conflagrados nessa regiao. Com base
nos relatos trazidos pelos produtores, os dois fatores

aparecem presentes, sendo mais provavel que tenha ha-
vido uma combinacido destes dois objetivos.

A rastreabilidade é obrigatéria para todos os ani-
mais que integram a IG “Pampa Gatucho da Campa-
nha Meridional”, com suas normas regulamentadas no
documento técnico 003. A regido da IP tradicional se
destaca na etapa de terminacdo de gado, respondendo
por vinte por cento dos animais abatidos no Estado. E,
por esse motivo, ficou decidido que, em razao da qua-
lidade botanica de seus campos, é permitida a entrada
de animais para fazerem parte da IP de fora da regido,
sendo para isso exigida a permanéncia por, no minimo,
doze meses na area delimitada. Porém, ha exigéncias
como: caracteristicas dos animais semelhantes aos que
originam o produto final da carne do pampa gatcho
da campanha meridional: i) idade dos animais: machos
castrados e fémeas, até quarenta e dois meses compro-
vados pelo sistema de rastreabilidade, que corresponde
a arcada dentaria com 6 dentes sem queda dos cantos;
il) acabamento de gordura: minimo de 3 mm para ma-
chos e fémeas; iii) conformacao de carcaga: obtida pela
verificagdao dos perfis musculares, os quais definem ana-
tomicamente as regides de uma carcaga, eliminando o
aspecto subjetivo contribuindo para a busca da correta
mensuragao.

No caso do bioma Pampa argentino, ha trabalhos
que indicam que, nos dltimos 50 anos de transformacao
agricola naquele pafs, ocorreram mudancas estruturais

1. Em mé-

e funcionais significativas no ambiente rura
dio e longo prazo, as mais preocupantes questdes que
devem ser consideradas sio a liberacdo no meio am-
biente de carbono da biomassa, a destruicao do habitat
devido a0 desmatamento e o esgotamento crescente de

46

tésforo nas camadas de solo. Viglizzo* considera que,

¥ VIGLIZZO, Ernesto F; FRANK, Frederico C.; CARRENO,
Lorena V.; JOBBAGY, Esteban G.; PEREYRA, Hernan; CLATT,
Jonathan; PINCEN, Daniel; RICARD, M. Florencia. Ecological and
environmental footprint of 50 years of agticultural expansion in
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com a adogao das novas praticas agricolas na Argentina
¢ possivel que ocorra a reducio de riscos de poluicio e
erosao do solo, devido a adogao generalizada de pesti-
cidas menos agressivos e das praticas de plantio direto.
O modelo de producio dos Pampas, posteriormente foi
expandido para outras regides dominadas por vegetagiao
natural (principalmente madeira) no norte da Argenti-
na. Varios autores estudaram os impactos da agricultu-
ra nos Pampas®’, mas apenas alguns em outras regioes
da Argentina. As tradicionais perspectivas ecologicas
sobre os impactos da agricultura no fluxo de energia,
ciclos materiais e polui¢do consistem em elementos fun-
damentais para o estudo e gerenciamento das praticas
agricolas na Argentina, orientando as futuras transfor-
magoes.

Alguns impactos de carater indireto foram percebi-
dos ap6s a implantacdo da IP, com destaque para a or-
ganizacio e conscientizagio dos produtores no aspecto
ambiental de preservacio dos campos nativos, que é a
base para todo o sistema de produgao pecuaria no terri-
torio que sempre gerou entraves para a obtencgao da .G,
conforme consta nos depoimentos que seguem.

[...] € essa conscientiza¢io vai levar o melhoramen-
to no impacto econémico, na propriedade. E isso
para mim, ¢ um ganho indireto, que vai impactar
em todo o projeto. No meu entender, eu vejo isso
como uma coisa fundamental, que ¢ um legado. A
gente acaba ajeitando os potreiros e acreditando e
eles dando retorno, ¢ o legado que a gente pode dei-
xar para os proximos. (C.C. — Associado a APRO-
PAMPA)*

O aspecto organizacional das questdes ambien-
tais foi superimportante. O SEBRAE num proje-
to de redes de referéncia que extrapola a area da
APROPAMPA, disponibilizou consultorias como
formas de trabalhar bem os campos como formas
de produzir mais. E agora com o novo técnico da
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APROPAMPA, nés vamos estimular ¢ até junto a
EMATER o trabalho em pastagem no campo nati-
vo. [...] Nesse aspecto a APROPAMPA esta sendo
muito bem, pois estd se estimulando pesquisa nesse
sentido de produgdo em cima de campo nativo, tan-
to por parte da EMBRAPA como da Universida-
de. Entao os efeitos da IG estdo sendo muito mais
na area ambiental, na 4area técnica e nio tanto na
questio do produto. (C.A. — Associado a APRO-
PAMPA)*

Um dos resultados percebidos apds a concessao da
1G foi o reconhecimento nacional e internacional que
podera servir de incentivo ao produtor e ao governante
local, estadual e federal, que poderd criar politicas de
incentivo e reconhecimento financeiro para esse tipo de
producio preservacionista.

Me surpreendeu, mais o ganho indireto. Eu como
produtor da propriedade, eu vejo assim como o pri-
meiro ganho indireto que eu ndo esperava, que ¢ o
reconhecimento da regido, ou melhor, de ter o pa-
trimonio que eu possuo, o rebanho, a propriedade
e a valorizagdo para quem trabalha nela, digamos
assim, nio de um laudo, mas através de uma veri-
ficacdo, que ela estd em um lugar diferenciado do
mundo, e aquilo ali ¢ reconhecido, despertou uma
curiosidade, inclusive de 6rgios internacionais. [...|
Entio, isso af, eu acredito que esse impacto no pri-
meiro momento ¢ mais importante que a propria

carne etiquetada na gondola. (C.C. — Associado a
APROPAMPA)*

A rotina das praticas tradicionais enfatizadas com a
obtencao da IG serviu para evidenciar caracteristicas de
producdo que ndo representam novidade para os nati-
vos da regido. No entanto, os produtores se ressentem
da auséncia de sinalizacio e de outras formas de divul-
gacdo governamental que indiquem que a regido gad-
cha do Pampa da Campanha Meridional é certificada
pela IP. Esse fator negativo contrasta com a situagao
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observada no Vale dos Vinhedos, como destacado no

depoimento a seguir.
[...] eu ndo vejo tu entrar em Bagé, e ver como tu vai
no Vale dos Vinhedos e ver o “outdoot” tu estds na
regido de indicagdo geografica, se tu parar na rua e
perguntar para as pessoas, elas nio vio saber o que
é. [..] A pessoa entra e sai da regido da APROPAM-
PA e fica sem saber, tu vai no Vale dos Vinhedos,
vai para no hotel, e ali estd: “vocé estd no Vale dos
Vinhedos”. O hotel se fortalece com isso ai, os res-
taurantes se fortalecem, as pessoas vao para conhe-
cer o que ¢ o Vale dos Vinhedos, aqui, se modificou
alguma coisa, foi em questdo da sensibilidade das
pessoas, pois se tu perguntar para o dono do hotel,

se ele sabe o que ¢ Indicagio Geogrifica, ele nio vai
saber dizer. (C.E. — Associado 2 APROPAMPA)*!

O registro dessa IP reconhece a reputacio, as qua-
lidades e as caracteristicas vinculadas ao local, com o
resultado esperado de evidenciar que a regido se espe-
cializou e possui capacidade para produzir um artigo
diferenciado e de exceléncia.

Em relacio ao Chivito Criollo Norte Neuquino,
identificaram-se impactos econémicos, sociais e am-
bientais resultantes da implementacdo da DO. Salienta-
-se que nao ocorreram modificagdes no sistema de pro-
dugio dos crianceros praticantes da transumancia. Esse
fato nio causou aumento do impacto ambiental por
parte dos chivitos. Pelo contrario, houve a reducao do
tamanho dos rebanhos e com isso aumentou-se a ofet-
ta de alimentac¢do para um menor numero de animais
melhorados geneticamente adaptados para o aumento
da conversao alimentar. Desse modo, houve um melhor
aproveitamento dos recursos ambientais com aumento
de ganhos financeiros para os crianceros. O valor incre-
mental do produto certificado induziu uma redugio no
custo ambiental em relacio ao sistema de confinamento
praticado pelos produtores que niao realizam a transu-

mancia.

No caso argentino estudado, observou-se que a
constancia das caracteristicas peculiares ao produto,
vinculadas aos fatores naturais e humanos, obrigatoria-
mente, influenciaram o resultado dele. Esses elementos
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sao responsaveis pela diferenciagio de um produto da
mesma regido geografica em relagdo aos demais ofereci-
dos no mercado de consumo. Embora possa existir um
produto semelhante ao certificado com a DO na mes-
ma regido, este, por no ter o conjunto de caractetisticas
necessarias, ndo garantird a constancia da qualidade e,
assim, nao fard parte da 1G.

Na certificacdo do Chivito Criollo Norte Neuquino,
houve a constru¢io coletiva do protocolo, com a confi-
guracio do Conselho e a forma de sua implementacio
se constituiram em exemplos positivos da existéncia de
uma cooperag¢io entre os membros da cadeia produtiva
caprina norte neuquina.

A partir do trabalho de campo, verificou-se que o
impacto social esperado com o sistema de certificacio
melhorou as condicbes econdmicas e sociais da ativi-
dade pecuaria caprina. Quanto aos efeitos economicos
esperados pelos crianceros entrevistados, houve uma
estimativa de um incremento da ordem de 10% em re-
lagdo aos produtos sem certificagdo. Assim, para esses
produtores, houve um impacto positivo no desenvolvi-
mento rural com a maximiza¢io dos ganhos em virtude
do aumento nas vendas da producao, proporcionando
um futuro melhor para os jovens membros das familias
pecuaristas, em razao da sua permanéncia nas atividades
rurais, que durante anos viam a populagdo mais jovem
abandonar as atividades do campo para se dedicarem
aquelas desenvolvidas na cidade. Esse argumento se re-
velou decisivo para a participagdo dos pecuaristas fami-
liares na proposta de 1G, de acordo com os técnicos do
INTA de Chos Malal.

Ao longo do processo de redacio do Protocolo,
refletiu-se a iniciativa de mobilizagdo social para aten-
der a reivindica¢des antigas, alinhadas ao orgulho de ser
“criancero” e a preserva¢ao de sua cultura e tradicao.

Esses atributos contribufram para a oferta de um
produto de alta qualidade certificado pela 1G. Houve,
assim, o reconhecimento da tradicio socialmente cons-
truida, com o estimulo das virtudes da cabra crioula de
Neuquén, que, somadas a transumancia, tornam esse
sistema de produciao local uma fonte de desenvolvimen-
to economico, capaz de atrair a aten¢do das instituicoes
publicas responsaveis pelo fomento ao desenvolvimen-
to territorial e pelo fortalecimento de politicas publicas
na Argentina. Tais fatores influenciaram, positivamente,
a certificagdo do cordeiro patagonico obtida em 2014.
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A IG argentina estudada promoveu a conserva¢iao
de recursos genéticos locais que detinham alto grau
de adaptagao ao meio ambiente, nao sendo necessirio
ao produtor efetuar o melhoramento da raga crioula,
ou mudar o seu sistema de producio, o que implicaria
elevados investimentos financeiros insuportaveis ao pe-
queno produtor local, favorecido com o argumento de
que ingressaria na IG sem alteracio do modo de orga-
nizacao de sua atividade.

Assim, a conservagdo dos pastos nessa regiio pa-
tagonica, caracterizada pelo elevado padrio de erosio,
pode ser considerada uma virtude atribuida ao processo
de producio de qualidade, em que ocorre uma redugao
da carga de animais na mesma area, implicando efeitos
positivos na termina¢ao dos animais, que ocorre de for-
ma mais homogénea para aqueles que serdo destinados
ao abate.

A producio caprina do Norte de Neuquén ocorre
ha mais de quatrocentos anos e, para o mercado da re-
gido de Confluéncia, se iniciou nos anos de 1950, como
resultado da interrup¢ao comercial dessa regido da Ar-
gentina com o Chile.

Antes da obtencio da certificagao da DO, as princi-
pals categorias comercializadas eram os capdes e as ca-
bras adultas, em func¢ao de possuirem maior rendimen-
to de carne em relaciao ao “chivito”. FEssa caracteristica
tornava-o capaz de satisfazer as necessidades basicas
de uma populagio que contava com poucos recursos
financeiros. O perfodo anterior a certificagao da Deno-
minac¢do de Origem se caracterizava pelo escambo da
producao do campo por mercadorias para o consumo e
a venda de animais em pé em dreas urbanas. Em segui-
da, eles eram carneados pelo préprio consumidor em
sua casa, segundo a sua conveniéncia, pois havia pro-
blemas para conservar carne apos o abate, devendo ser
consumida rapidamente. Essas familias o consumiam
no Dia das Mies (3° domingo de outubro), Natal (25 de
dezembro), e durante a celebracao de um aniversario, ou
festa de um santo venerado.

O consumo ligado a uma celebragdo familiar ou en-
tre amigos ¢ um elemento de socializagdao, nio somente
do saber “apreciar”, mas do saber “preparar” e saber
“qualificar” um produto. Dessa maneira, com o impulso
migratério da populagio do Norte de Neuquén ao de-
partamento de Confluéncia, foi relocalizado um “saber”
proprio e especifico de outra regido. Seguindo a linha de
promocao do produto certificado pela DO, a Municipa-

lidade definiu a data de 21 de novembro de 2014 para
realizar o primeiro concurso de pratos elaborados com
o “Chivito Criollo del Norte Neuquino”, dirigido aos
cozinheiros e chefes de ambos os sexos de todo o palis,
em um marco das atividades programadas da IX Festa
Nacional do “Chivito”, da Danca e da Cancio™.

Os concorrentes realizaram a preparacao do cabrito
crioulo do norte neuquino com ingredientes regionais
que ressaltem o sabor tao particular da carne do cabri-
to. O concurso tem como objetivo principal obter um
prato “embaixador” apresentado em todos os destinos
onde se promova Chos Malal no Norte neuquino ¢ a
“Fiesta Nacional del Chivito, la Danza y la Cancién”,
sua receita, a técnica de preparacgdo e ingredientes utili-
zados devem demonstrar a identidade cultural, social e
gastronomica.

O produto “chivito” enfrenta uma concorréncia
forte do “cordero patagbénico”, que ¢ um produto po-
sicionado nos mercados potenciais a alguns anos, prin-
cipalmente em relagdo aos operadores comerciais. O
“cordero patagbnico” teve sua certificagdo através da
Resolucio 326/2014, expedida pelo Ministério de Agri-
cultura, Pecudria e Pesca e pela Secretaria de Agricultura,
Pecuaria e Pesca, que aprovou o Protocolo de produ¢ao
e guia de pratica e prova de origem do “Cordero Patago-
nico”, amparando, assim, a IG “Cordero Patagénico”.

Os dois produtos certificados com IG tém muito
em comum, ambos atuam no combate ao colesterol,
oferecendo gordura monoinsaturada que se mostra
mais benéfica do que a poli, pelo fato de que ela reduz
apenas os niveis de colesterol ruim “Lipoproteina de
Baixa Densidade” (LDL) no sangue, enquanto estimula
o aumento dos niveis do bom colesterol “Lipoprotei-
na de Alta Densidade” (HDL). O consumo de gordura
monoinsaturada reduz as chances de desenvolvimento
de doencas cardiovasculares. O “Chivito criollo Norte
Neuquino” e o “Cordero Patagénico” oferecem uma
carne magra, com moderado conteudo de gordura sa-
turada e alto de monoinsaturada. Suas carnes guardam

2 SOARES, P. B. D. As indicacies geogrdficas e o desenvolvimento territo-
rial no MERCOSUL.: os casos da carne caprina procedente da regiao
Patagonica e a bovina do Pampa Gatcho da Campanha Meridional
do Rio Grande do Sul. 2014. 224 f. Tese (Doutorado em Ciéncia,
Tecnologia e Inovagio em Agropecuaria) — Universidade Federal
Rural do Rio de Janeiro, Seropédica, 2014. Disponivel em: https://
rima.ufrrj.br/jspui/bitstream/20.500.14407/9855/3/2014%20
-%20Paulo%20Brasil%20Dill%20Soares.pdf. Acesso em: 20 maio
2024,

SOARES, Paulo Brasil Dill; CAMARA, Andreza Aparecida Franco. As indicagdes geograficas e o desenvolvimento territorial no MERCOSUL: os casos da carne caprina procedente da regiao

bovina do Pampa gatcho da campanha meridional do Rio Grande do Sul. Revista de Direito Internacional, Brasilia, v. 21, n. 3, p. 180-202, 2024.

patagonica e a

—_
O
(o



uma adequada relacio de acidos graxos 6mega 6 ¢ 3, ja
que, a partir destes, o ser humano consegue produzir
todos os demais, possuindo antioxidantes naturais.

O circuito de distribuicio e comercializacao atual do
“Chivito del Norte Neuquino” esta conformado por di-
ferentes tipos de agentes ou operadores que configuram
atualmente seis canais de venda. A producio e a comer-
cializacdo da carne caprina do norte neuquino, envolve
o criador, o intermediario local, o mascate, outros cria-
dores, o acougueiro local, o distante. Nessa cadeia, hd o
fornecimento para o frigorifico local e para o distante,
assim como para os restaurantes, supermercados locais
e nacionais e, inclusive, diretamente para o consumidor
final, local ou distante. 162 ficam excluidos da comercia-
lizagao do “Chivito criollo del Norte Neuquino” com
selo de DO aqueles animais vendidos nos comércios
clandestinos ou sem a presenca do selo do matadouro
local. Do total de caprinos disponiveis, se estima que
aproximadamente 87.000 animais sdo carneados fora
dos estabelecimentos habilitados. A estimativa refere-
-se aos ultimos dados, disponibilizados pelo Instituto
Nacional de Hstatistica ¢ Censos (INDEC, 2002), com
base no Censo Nacional Agropecuirio (CNA), conside-
rando uma taxa de 75% do total comercializado. Desse
modo, apenas 25% dos chivos da zona norte destinados
aos mercados de consumo se carneiam no matadouro e
frigorifico oficial de Chos Malal.

A produgao do chivito Criollo norte neuquino é
realizada, majoritariamente, por pequenos produtores
familiares. Nos anos de 2000, cerca de 66% das unida-
des produtivas agropecuarias desse pafs estdo em suas
maos. Possuem 20% dos bovinos (FONAEF, 2004) e
19,3% do valor bruto da produciao agricola fica a cargo
da modalidade de producio familiar, rendendo-lhes em
torno de $ 12.136 milhGes anuais, segundo dados do
Instituto Nacional de Estatistica y Censos Argentino
(INDEC).

O universo da agricultura familiar somente controla
13% do total da superficie disponivel, demonstrando
que os produtores familiares nio sao proprietarios de
grandes quantidades de terra. Esses dados correspon-
dem a pequenos produtores de subsisténcia e as comu-
nidades indigenas, mas ndo abrangem, ainda, realidades
como aquela vivenciada pelos pecuaristas familiares do
bioma Pampa®.

% LITRE, G. Os gasichos ¢ a globalizacio: vulnerabilidade e adap-
tacdao da pecuaria familiar no Pampa do Uruguai, Argentina e Bra-

As unidades de produg¢io sustentam uma economia
de subsisténcia com baixo grau de acumulacio, tendo
em média 360 cabras cada produtor, embora no depar-
tamento Pehuenches seja de 477 e no de Loncopue é
de 245. A implementacdo da DO por parte dos mes-
mos nao implicou nenhuma troca em nivel do modo de
produgio, tampouco da organizacdo das atividades, ja
que o protocolo foi construido baseado nas praticas de
produgao até entdo existentes, considerando-se as espe-
cificidades regionais.

O rigor técnico se concentrou na énfase a preser-
vacao da raca local e nos pardmetros que definiram a
qualidade do produto “chivito”. Exemplo é o critério de
gordura como determinante da qualidade conhecido e
aceito pela totalidade dos produtores e os comerciantes,
nao exigindo modificacao nas praticas consagradas pela
tradicdo local.

Considerando que esse tipo de certificagao fixa uma
area geografica, constatou-se que os produtores locali-
zados fora da area definida pela DO reclamaram pela
exclusdo da iniciativa no momento da redacio do proto-
colo. E algumas organizacoes de produtores do centro
da Provincia de Neuquén até hoje entendem que seus
associados possuem o mesmo direito que aqueles con-
templados pela IG.

Na area geografica delimitada pela 1G, percebe-se
que a quase totalidade dos produtores de caprinos es-
tdo em condi¢Oes de serem incorporados a iniciativa.
As restricoes estdo dadas pela vontade de integracdo ao
processo de diferenciacao, implicando com isso em rea-
lizar uma inscricao no Conselho, como também efetuar
o pagamento de seu aporte social (proporcional ao nu-
mero de cabras mies), submeter a documentagio reque-
rida para ser admitido como sécio e pela disponibilida-
de de cabras de raga “criolla”. Esse dltimo requisito nao
representa um grave problema, pois 90% das cabegas
existentes na zona norte neuquina sao dessa raca.

Enquanto os produtores e os comerciantes conti-

nuam “protagonistas”* a frente do Conselho Regulador

sil. 2010. 474 f. Tese (Doutorado em Desenvolvimento Susten-
tavel) — Centro de Desenvolvimento Sustentavel, Universidade de
Brasilia, Brasilia, 2010. Disponivel em: http://tepositorio.unb.br/
bitstream/10482/7999/1/2010_GabriclaLitre.pdf. Acesso em: 23
maio 2024.

*  As organizagoes de produtores presentes na regiio antes do
processo sao as Associacoes de Fomento Rural (AFR). Foram cria-
das por impulso do Estado Provincial nos anos 1960. A AFR como

organizacao nuclear dos vizinhos de uma mesma paragem e aborda
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com suporte técnico do INTA/AFR Chos Malal, nao
h4, atualmente, um projeto que financie essa iniciativa.
Somente em 2013, se formulou um novo projeto im-
pulsionado pelo INTA, Municipalidade de Chos Malal
e o Conselho Regulador ante a Secretaria de Ciéncia e
Tecnologia com a finalidade de prover suporte financei-
ro e técnico gerencial para a implementacio da DO e a
ampliacdo dos plantéis de melhoramento genético da
cabra “criolla” neuquina.

Ha agoes coletivas que podem ser concretizadas em
beneficio para todos os envolvidos na atividade, como
a criacdo de uma organizacio que integre os diferentes
atores (Conselho da DO, Asociaciéon de Matarifes, Con-
sejo Asesor).

Esses coletivos, ainda nio institucionalizados, fazem
parte do campo de atuacdo da sociedade civil e ocu-
pam espacos de articulacdo. Porém, sio frageis e no-
vos, sendo-lhes indispensavel o recebimento de apoio
econdmico externo para superar as dificuldades mate-
riais. Somam-se a esse fato os atores que se dedicam
a integracdo com os produtores percorrerem enormes
distancias, em um ambiente desértico e vulcanico, onde
predominam o calor e o frio andino. Além, ainda, das
caréncias materiais, tais como: falta de veiculos de trans-
porte e/ou combustiveis, a caréncia de bolsas, auxilios
e diarias para necessidades como alimentagao, hospeda-
gem, aquisi¢io de material de trabalho, dentre outros.

O problema relatado conta com o estratégico supor-
te da mediacdo entre os atores do processo por agentes
externos pertencentes aos quadros técnicos do INTA
e da Municipalidade de Chos Malal, que resolvem em
parte os problemas acima apresentados. Todavia, verifi-
ca-se que o espirito de solidariedade e generosidade se
encontra presente entre os atores dessa cadeia.

tematicas produtivas e sociais. A Provincia canaliza diferentes recur-
sos economicos para a populacao rural sendo elas assistidas por um
agente de extensao. Na segunda metade dos anos 80, se criou a Co-
operativa Agticola Pecuaria do Norte Neuquino (AGANNCoop),
com sede em Chos Malal, dedicada a comercializagio de “chivitos”
que administrava o frigorifico da localidade. Essa cooperativa foi
impulsionada pelo Ministério da Produ¢ao de Neuquén, sendo as-
sistida e gerenciada por técnicos da instituigio. Esse empreendimen-
to recebeu aportes do Estado provincial e cessou suas atividades
comerciais nos anos 90.

5 Consideracoes finais

A IG constitui um instrumento de seguranca juridi-
ca da propriedade coletiva para produtos agroalimenta-
res. Desse modo, procurou-se mensurar, na cadeia de
consumo dos produtos certificados em estudo, o grau
de inovagio, a agregacio de valor, a facilidade de acesso
aos mercados ¢ o fortalecimento da confianca no con-
sumo de produtos certificados pelo selo da Indicagao
Geogrifica, a luz das Teorias do Direito e Econémicas.

A analise feita permitiu indicar que os beneficios
alcancados podem nao se estender para todos os pro-
dutores rurais localizados na regido delimitada de uma
IG. Porém, o aperfeicoamento do sistema de certifica-
¢do podera corrigir o fato de que as atuais regras im-
poem excessivas exigéncias, e tornar a certificacdio um
instrumento de privilégios para um grupo de grandes e
médios pecuaristas socialmente mais articulado e mais
forte antes de sua implantacao, excluindo, no caso bra-
sileiro estudado, notadamente, os produtores familiares.

A IG da Carne do Pampa analisada apresenta o
mesmo perfil de agentes locais, regionais, nacionais ou
supranacionais do APL anteriormente referido. Embo-
ra haja a interacdo e cooperaciao dos membros da rede,
que possuem representantes e demandas coletivas legi-
timas, o incremento desse arranjo produtivo depende
de investimentos publicos para o apoio ao desenvolvi-
mento para transformar de uma aglomera¢do para um
APL com suas virtudes. Verificou-se, no caso concreto
estudado, que as politicas de incentivo fiscal e recursos
financeiros pontuais e padronizados, aplicados de for-
ma isolada por si 86, ndo atingiram o objetivo acima
referido.

Os resultados da pesquisa brasileira evidenciaram
que os membros da APROPAMPA tiveram, inicialmen-
te, a motiva¢dao de buscar uma prote¢iao contra 0 novo
risco trazido pela BSE para sua cadeia econémica. E o
meio escolhido foi desenvolver a IP da Carne do Pam-
pa Gadcho. Posteriormente, nas discussoes realizadas
percebeu-se uma grande oportunidade para a pecuaria
de corte, através da penetragao em nichos de mercados
especificos em que o pecuarista que nao produz commo-
dity teria melhor receptividade.

HEntretanto, os filiados a APROPAMPA que nio es-
tavam sendo remunerados adequadamente pelo valor
incorporado ao produto, decorrente da observancia
das exigéncias regimentais, no momento da entrega do
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produto ao frigorifico credenciado pela IP, optaram por
vender a carne para os frigorificos concorrentes que pa-
gavam melhor preco. O resultado foi a reducao do pro-
duto com o selo da IP no mercado de consumo.

Salienta-se que, paralelamente a certificacao da carne
oferecida pelos pecuaristas a Associagio, esses mesmos
produtores associados estdo certificados também aos
programas das duas racas eleitas, ocorrendo assim uma
disputa pelo seu produto, em que o vencedor serd aque-
le que oferecer maiores vantagens comerciais. Esses
programas raciais foram estabelecidos na regido antes
da obtencio da Indicacio de Procedéncia, e se caracte-
rizam por terem critérios de producao mais flexiveis em
comparac¢ao aos previstos no Regulamento da APRO-
PAMPA. Verificou-se que essa diferenca de exigéncias
faz com que seja mais interessante para os pecuaristas
venderem o seu produto sem a certificagdo da IP, em
razao de ndo existir vantagem pecunidria na comercia-
liza¢ao do produto certificado pela IG, gerando, assim,
risco no sucesso deste projeto de IP vinculado ao INPL.

A APROPAMPA reune fornecedores de matéria-
-prima para o setor frigotifico e industrial que a pro-
cessam, beneficiando e transformando-a de multiplas
formas, até a chegada a mesa do consumidor.

Assim como ocorre com muitos outros produtores
desse tipo de material na cadeia produtiva, aqueles que
estdo na ponta inicial ndo possuem controle sobre o
produto na sua conformacao final. A IG de carne bovi-
na nio esta disponivel do produtor diretamente ao con-
sumidor, passando, necessariamente, pelo processo de
transformacao para atender as normas legais da vigilan-
cia sanitaria. Constatou-se que, no caso brasileiro estu-
dado, quem domina essa relagdo mercadoldgica e decide
o destino da carne produzida é o frigorifico associado.

A partir das entrevistas realizadas, constatou-se que
as expectativas dos associados a APROPAMPA sio de
uma maior responsabilizacio dessa associa¢do pelo pro-
cesso de transformagao de sua matéria-prima, decidin-
do qual seria o melhor destino para a carne produzida
pelos seus associados, atendendo exclusivamente aos
seus interesses e ganhando um maior dominio sobre o
seu produto.

A IP nao produz uma carne no modelo commodity,
como aquela do Centro-Oeste brasileiro, atuando em
segmento de mercado caracterizado pela baixa escala de
producio e falta de regularidade na oferta em funcio
do sistema de produ¢io, fundado em cultura de campos

nativos, o que dificulta garantir 0 momento exato da
disponibilidade da oferta de produto junto ao frigori-
fico.

Entretanto, esse mesmo produto possui alta deman-
da no mercado varejista € nos programas das respectivas
ragas. Na verdade, a carne produzida atende as caracte-
risticas descritas no Regulamento Técnico de produgao,
e estd na area geografica delimitada pela APROPAMPA.
Porém, esses fatores nio sdo suficientes para que o pro-
duto chegue ao setor de abate credenciado pela Associa-
¢do. Grande parte do produto vai para outros destinos
de comercializacio, sem o selo da IP, pois o elo forte
do destino para o produto é o frigorifico MARFRIG
conveniado 2 APROPAMPA. Esse clo se transformou
na parte fraca da corrente em decorréncia de nio re-
conhecer, financeiramente, o esfor¢o dos produtores,
pagando-lhes um preco inferior ao praticado no merca-
do pelos concorrentes.

Outro ponto de destaque refere-se a expansio da IP
da Carne do Pampa Gatcho da Campanha Meridional
em sua vertente preservacionista do Bioma Pampa. En-
quanto estratégia de desenvolvimento local, ndo houve
a superacao das dificuldades para a consolidacao da In-
dicagdo de Procedéncia, o que se constata observando
os dados apresentados, como o pequeno numero de pe-
cuaristas associados a APROPAMPA, considerando o
universo de abrangéncia da area delimitada, tendo como
resultado direto o baixo volume de produciao como o
selo da IP.

B inegavel o éxito da estratégia de desenvolvimen-
to setorial, em que os objetivos econémicos orientam
a promogao e a divulgacio do produto com valor terri-
torial, incorporando a cultura local e levando-os a mer-
cados distantes, ao invés de buscar atrair um fluxo de
turistas ao territério da IP da carne do Pampa Gaucho.

No caso estudado, conclui-se que a experiéncia des-
sa Indicacdo de Procedéncia, que visa a promogio do
desenvolvimento territorial local, conforme seus objeti-
vos no Regulamento da APROPAMPA, embora tenha
envolvido atividades relacionadas aos produtos carnicos
em desenvolvimento na regiao, fortaleceu o associativis-
mo dos produtores, especialmente daqueles que passa-
ram a integrar a Associacao. Entretanto, esse momento
foi seguido de outro estagio, onde se verificou o ingres-
so na etapa de reflexio e de articulagbes para tomada
de posicio diante do processo dindmico de constantes
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transformagdes nas relagdes envolvendo produtores e
organismos governamentais.

Essa nova fase caracterizou-se pela cooperagido na
busca de solugodes coletivas para os conflitos de inte-
resses mercadologicos, sociais e politicos presentes na
area geografica delimitada. Assim, é possivel considerar
que houve, na verdade, um aprofundamento positivo
na promogao do desenvolvimento territorial da regidao
da IP gaucha. Mesmo no que se refere aos objetivos
ambientais da IP, persiste o questionamento sobre a na-
tureza das acoes desenvolvidas, se foram direcionadas,
preponderantemente, no sentido de sustentabilidade
ambiental e, por consequéncia, na agregacao de valor ao
produto; ou se estavam mais vocacionadas a produzir
contextos patra a criacio de um arsenal de argumentos
para enfrentar os conflitos agrarios conflagrados nessa
regido. A partir dos relatos trazidos pelos produtores, os
dois fatores aparecem presentes, sendo mais provavel
que tenha havido uma combina¢io desses dois objeti-
VOs.

Em relacio ao Chivito Criollo Norte Neuquino,
identificaram-se impactos econdmicos, sociais e am-
bientais resultantes da implementa¢ao da DO.

Nio ocorreu modificagdes no sistema de produgao
dos crianceros praticantes da transumancia. Esse fato
ndo causou aumento do impacto ambiental por parte
dos chivitos. Pelo contrario, houve a reducao do ta-
manho dos rebanhos ¢ com isso aumentou-se a ofer-
ta de alimentag¢do para um menor numero de animais
melhorados geneticamente adaptados para o aumento
da conversao alimentar. Houve um melhor aproveita-
mento dos recursos ambientais com aumento de gan-
hos financeiros para os crianceros. O valor incremental
do produto certificado induziu uma reducio no custo
ambiental em relacdo ao sistema de confinamento prati-
cado pelos produtores que nio realizam a transumancia.

No caso argentino estudado, constatou-se que a
constancia das caracteristicas peculiares ao produto,
vinculadas aos fatores naturais e humanos, obrigatoria-
mente, influenciaram o resultado positivo do processo.
Esses elementos sao responsaveis pela diferenciacao de
um produto da mesma regido geografica em relacio aos
demais oferecidos no mercado de consumo. Embora
possa existir um produto semelhante ao certificado com
a DO na mesma regido, esse por ndo ter o conjunto de
caracteristicas necessarias nao garantira a constancia da
qualidade e, assim, nio faz parte da 1G.

Na certificacdo do Chivito Criollo Norte Neuquino,
houve a constru¢io coletiva do protocolo, com a confi-
guracdo do Conselho e a forma de sua implementacio
se constituiram em exemplos positivos da existéncia de
uma cooperag¢io entre os membros da cadeia produtiva
caprina norteneuquina.

A partir do trabalho de campo, verificou-se que o
impacto social esperado com o sistema de certificacio
melhorou as condicbes econdmicas e sociais da ativi-
dade pecuaria caprina. Quanto aos efeitos econdomicos
esperados pelos crianceros entrevistados, houve uma
estimativa de um incremento da ordem de 10% em re-
lag¢do aos produtos sem certificagio. Assim, para esses
produtores, houve um impacto positivo no desenvolvi-
mento rural com a maximiza¢io dos ganhos em virtude
do aumento nas vendas da producao, proporcionando
um futuro melhor para os jovens membros das familias
pecuaristas, em razao da sua permanéncia nas atividades
rurais, que, durante anos, viam a popula¢ao mais jovem
abandonar as atividades do campo para se dedicarem
aquelas desenvolvidas na cidade. Esse argumento se re-
velou decisivo para a participagdo dos pecuaristas fami-
liares na proposta de 1G, de acordo com os técnicos do
INTA de Chos Malal.

A IG argentina estudada promoveu a conservacio
de recursos genéticos locais que detinham elevado grau
de adaptacao ao meio ambiente, ndo sendo necessirio
ao produtor efetuar o melhoramento da raga crioula,
ou mudar o seu sistema de producio, o que implicaria
elevados investimentos financeiros insuportaveis ao pe-
queno produtor local, que foi favorecido com o argu-
mento de que ingressaria na IG sem alteracio do modo
de organizagao de sua atividade.

A conservacao dos pastos nessa regiao patagonica,
caracterizada pelo alto grau de erosdo, pode ser consi-
derada uma virtude atribuida ao processo de producio
de 176 qualidade, onde ocorre uma redugdo da carga de
animais na mesma area, implicando em efeitos positivos
na termina¢ao dos animais, que se da de forma mais
homogénea para aqueles que serdo destinados ao abate.

Observou-se, no estudo de caso, que uma das difi-
culdades apresentadas estd na pequena experiéncia nos
processos associativos e de cooperagio na regiao. Outra
se refere na dispersdo geografica que nio tem contti-
buido nos processos de organizagao, especialmente no
setor dos pequenos produtores, que nio possuem vei-
culos proprios de transporte, dependendo do precario
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sistema publico. Seus baixos ganhos, as longas distan-
cias, e a pouca oferta de transporte publico nio tém
permitido um desenvolvimento organizacional.

Da mesma maneira, verificou-se que o setor comer-
cial local nio tinha desenvolvido experiéncias de coope-
racio que poderia servir como paradigmas a serem ob-
servados durante a implementacao da DO. Também foi
apontado como entrave pelos produtores, o baixo nivel
de envolvimento das instituicGes publicas municipais,
caracterizado por intervengdes ocasionais e contradito-
rias. A maior reivindicacdo sinalizada foi que as politicas
publicas municipais ignhoram os ctianceros como sujei-
tos de direito. Desse modo, hd a apropriagio privada
de espacos de uso publico, dentre eles os caminhos de
transumancia, os pontos de fornecimento de agua para
o rebanho, os locais tradicionais de pouso e descanso.
Esse fato implica dificuldades adicionais para os produ-
tores que percorrem mais de 200 km com seus animais
entre o campo de inverno e o campo de verao.

As duas IGs objeto deste artigo foram estudadas
com base no cenario supraindicado, considerando ser
premente a conciliagdo do desenvolvimento tertitorial
com preserva¢ao da biodiversidade local, por meio da
adocio das pastagens em campos naturais. A adogao da
IG parece eficiente na missao de influenciar, positiva-
mente, a oferta de dois alimentos de procedéncia garan-
tida, segura e saudavel ao consumidor.

Essas reflexdes permitiram concluir que a certi-
ficacio 1G poderia ser utilizada como uma iniciativa
eficiente associada ao planejamento estratégico e ao
desenvolvimento territorial. Desse modo, ha a neces-
sidade de ado¢io de providéncias estratégicas por meio
de politicas puablicas de desenvolvimento territorial para
garantir a certificagdo, visando fomentar um diferencial
competitivo, uma vez que existem beneficios diretos ja
reconhecidos em virtude da certificacio da IG sobre
produtos na percepcao dos consumidores, profissionais
e distribuidores, que buscam protecio contra a insegu-
ranga tipica da modernidade e da globalizacio, especial-
mente, em relacdo aos alimentos.
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Abstract

This article analyzes the suitability of trade-in-commodities arbitration, ma-
ritime and air arbitration for the resolution of land freight disputes along
Europe-China corridors and along the regional routes that link China to
other countries in Asia, a topic of increasing practical and theoretical im-
portance as these overland routes consolidate and recently-industrialized
nations increase their weight in commodities trade. The greatest advanta-
ge of these sorts of arbitration is their adaptability to changes in market
structures through changes in model jurisdiction clauses, dispute-resolution
clauses, standard contracts, as well as specialized arbitration rules, arbitration
associations and ADR institutions. Staple food and agricultural commodities
arbitration has sought adaptation primarily through new standard contracts.
Cotton trading industries in some recently-industrialized countries have cre-
ated strong national industry associations, which cooperate with their ho-
mologues in other countries to monitor the compliance with arbitral awards.
Coffee and cocoa arbitration may be used for the resolution of land freight
transport disputes primarily along Asian regional hauls. There is room for
the diversification of the profile of arbitrators in coffee and cocoa arbi-
tration. Maritime arbitration has successfully adapted to the structure of
freight services industries and constitutes a good option for the resolution
of some land freight transport disputes, especially those that occur along
Asian regional hauls within “maritime plus” routes. Despite being legally
possible, it is rather unlikely to use air arbitration for resolving land transport
disputes, due in part to the preponderance of maritime over other modes
within multimodal transport routes. The author utilizes legal sciences me-
thodology, including both first and secondary legal sources. The analysis
relies upon economic statistics, primarily from the Food and Agriculture
Organization (FAO).

Keywords: land (road and rail) freight transport disputes; Grain and Feed
Trade Association (GAFTA) arbitration; federation of Oils; Seeds and Fats

Association Ltd. (FOSFA) arbitration; coffee and cocoa arbitration; cotton
arbitration; aaritime and air arbitration.



Resumo

Este artigo analisa a adequagao da arbitragem de dispu-
tas de comércio de commodities, da arbitragem mariti-
ma e aérea para a resolucdo de disputas de transporte
terrestre ao longo dos corredores Europa-China e das
rotas regionais entre China e outros pafses da Asia, tema
de crescente importancia pratica e tedrica a medida que
tais rotas terrestres se consolidam e os paises de indu-
strializacdo mals recente aumentam seu peso nesses
mercados. A maior vantagem desses tipos de arbitra-
gem ¢ sua adaptabilidade as mudancas nas estruturas de
mercado através de alteracSes nas clausulas modelo de
jurisdi¢do, clausulas de resolugio de disputas, contratos
padrio, regras, associagoes e institui¢oes de arbitragem.
A arbitragem de commodities agricolas tem sido adap-
tada através de novos contratos padriao. As induastrias
de comércio de algodao em alguns paises mais recente-
mente industrializados criaram fortes associacoes indu-
striais nacionais, que cooperam com os seus homologos
em outros paises para monitorar o cumprimento dos
laudos arbitrais. A arbitragem de café e de cacau pode
ser utilizada principalmente nos trajetos regionais asiati-
cos, havendo espaco para diversificacao do perfil dos ar-
bitros nesse tipo de arbitragem. A arbitragem maritima
adaptou-se com sucesso a estrutura das industrias de
servicos de transporte e constitui op¢ao especialmen-
te adequada para a resolucio de disputas de transporte
terrestre de carga ocorridas ao longo de percursos re-
gionais asiaticos em rotas multimodais. Apesar de ser
legalmente possivel, a arbitragem aérea é raramente uti-
lizada para resolver disputas de transporte terrestre, de-
vido em parte a preponderancia do transporte marftimo
sobre os outros modos nas rotas multimodais. O autor
utiliza a metodologia das ciéncias juridicas, recorrendo
a fontes primarias e secundarias. A andlise apoia-se tam-
bém em estatisticas econémicas procedentes, primor-
dialmente, da Organizacdo para a Alimenta¢io e a Agri-
cultura (FAO).

Palavras-chave: disputas de transporte terrestre de
mercadorias; arbitragem da Associagio do Comércio de
Griaos e Ragbes (GAFTA); arbitragem da Federacao da
Associacio de Oleos, Sementes ¢ Gorduras (FOSFA);
arbitragem de café e cacau; arbitragem de algodio; arbi-
tragem maritima e aérea.

1 Introduction

Road and rail freight transport infrastructure is being
upgraded across Europe and Asia, enabling Europe-
-China land freight corridors and new Asian regional
routes.! In the long term, the Convention on the Con-
tract for the International Carriage of Goods by Road
(CMR) may extend its geographical scope, notably in
Asia and, eventually, a new overarching convention on
the rail (or land, or multimodal) freight transport con-
tract may be created.” Meanwhile, in the short term, the
resolution of rail freight transport disputes that may
arise along these new routes may rely upon legal instru-
ments designed by the rail transport industties.’

Until the CMR increases its geographical scope and
in the absence of an overarching convention on the rail
freight transport contract that creates private-interna-

' GARCIA-JIMENEZ, Alejandro. Land freight transport along
the belt and road: state-to-state and investor-state disputes. Journal
of WTO and Chine, [s. L], v. 13, n. 3, p. 82-114, 2023. Available at:
https://journal.uibe.edu.cn/cxfw/gkex/wtoandchina/Volume13/
Volumel3Issue3/272fda46f5fd4ac5b8a4444be129e¢1d8 . htm.  Ac-
cessed on: 7 Jan. 2025.

The creation of cross-border road and rail infrastructure in the
American continent and in Africa is a major challenge for contem-
porary logistics and for the diversification of global supply chains.
The legal regime of cross-border carriage by land in the American
continent was the object of academic and institutional debate (no-
tably in the second half of the 20th Century and in the early 21st
Century). There have been some recent initiatives to upgrade and
refurbish land transport infrastructure in some American nations,
but almost everything is still to be done in terms of the development
of cross border road and rail routes in the continent.

See: VAZQUEZ PANDO, E A. La convencién interamericana so-
bre contrato de transporte internacional de mercaderfa por carret-
era. Revista de Derecho Privado, [s. 1], n. 7, p. 139-145, 1992.
LARSEN, P. B. 1989 Inter-American Convention on international
carriage of goods by road. The American Journal of Comparative Iaw, v.
39, n. 1, p. 121-155, winter 1991.

AGUIRRE, C. E de. CIDIP-VI: Difficulties and achievements re-
garding an inter-american uniform through bill of lading for the In-
ternational Carriage of Goods by Road. Uniform Iaw Review, Oxford,
v. 7, 0. 3, p. 775-789, aug. 2002. DOI 10.1093 /ult/7.3.775. Available
at: https://academic.oup.com/ulr/article/7/3/775/1685151. Ac-
cessed on: 7 Jan. 2025.

> GARCIA-JIMENEZ, Alejandro. On the present and the fu-
ture of land freight transport dispute-resolution. Spanish Yearbook
of International Law, [s. 1], n. 27, p. 95-126, 2023. DOI 10.36151/
SYBIL.2024.003. Available at: https://www.sybil.es/sybil/atticle/
view/2081. Accessed on: 7 Jan. 2025.

3 See: GARCIA-JIMENEZ, Alejandro. Resolving rail freight
transport disputes along Europe-China corridors and asian regional
routes. Journal of WTO and Chine, [s. 1], v. 13, n. 4, p. 68-98, 2023.
Available at: https://journal.uibe.edu.cn/cxfw/gkex/wtoandchina/
Volume13/Volumel3Issue4/66235£506956410a9cel16e02e83777
3d.htm. Accessed on: 7 Jan. 2025.
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tional-law instruments that facilitate the resolution of
cross-border land freight transport disputes before Sta-
te courts, arbitration constitutes a suitable option for
the resolution of land freight transport disputes along
Hurope-China land corridors and a large number of
Asian regional routes. The major cross-border legal ins-
truments on road and rail freight transport contracts,
as well as the instruments designed by the rail transport
industries foresee, in different forms and to different
degrees, the use of arbitration for the resolution of land
freight transport disputes. These instruments refer, inter
alia, to (COTIF) arbitration and to International Cham-
ber of Commerce (ICC) arbitration.

The present article explores the suitability of diffe-
rent sorts of arbitration for the resolution of land frei-
ght transport disputes along Burope-China corridors
and along the regional routes that link China to other
countries in Asia. First, the appropriateness of specia-
lized kinds of arbitration utilized by different commo-
dities trading associations in order to resolve land frei-
ght transport disputes along Europe-China corridors
and Asian regional routes will be addressed. Following,
the suitability of kinds of arbitration developed within
other modes of transport (such as maritime arbitration)
for the resolution of land freight transport disputes
along the aforementioned land routes is to be analyzed.

2 Trade-in-commodities Arbitration
for Land Transport Disputes?

Commodities freight is often of a transcontinental
nature and carriage may be executed through a single
land-maritime-land multimodal transport contract or
through separate transport contracts for each transport
haul. Road and rail transport contracts are usually utili-
zed for transportation from the place of production to
an ocean port and, after arrival to the ocean port of des-
tination, land transport is also used to reach the place of
destination. The modal structure of each sort of com-
modities freight is different, depending on where these
are produced and where are these going to be processed.

A number of trade-in-commodities industry asso-
ciations have developed specialized forms of arbitra-
tion, which are used for resolving commercial disputes
arising out of or in relation with the commercial con-
tracts most frequently used among the members of the-

se industries, such as freight transport contracts. Specia-
lized forms of arbitration are part of the sectorial /ege
mercatoriae of these commodities, that is, the mercantile
usages and practices of a given market. These speciali-
zed forms of arbitration are the result of the utilization
of model jurisdiction clauses, model dispute-resolution
clauses, arbitration clauses, standard contracts, as well as
the creation of specialized arbitration rules and arbitra-
tion associations within a given trade-in-commodities
industry.

These special kinds of arbitration are often of an ad
hoc nature, as opposed to institutional arbitration.* This
may be (at least potentially) a disadvantage for the re-
solution of trade-in-commodities disputes that involve
Chinese parties. Despite the trends towards the progres-
sive easing to utilize of ad hoc arbitration in mainland
China, Chinese parties may still feel more comfortable
using institutional arbitration. However, specialized for-
ms of arbitration developed by trade-in-commodities
associations also present a number of advantages for
the resolution of land freight transport disputes along
Europe-China corridors and Asian regional routes.

A major virtue of these specialized arbitration me-
chanisms lies on their ability to adapt to changes in the
structure of markets. As newly industrialized countries
increase their presence in the cross-border trade of cer-
tain commodities, the dispute-resolution mechanisms
utilized within these industries can adapt rapidly. Spe-
cialized forms of arbitration meet the needs of each
industry, since these are designed under the auspices
of industry associations in particular fields, leading to
tailor-made proceedings and to highly specialized um-
pires and decisions. Furthermore, these /lege mercatoriae
developed within certain industries (including speciali-
zed forms of arbitration) tend to favor efficiency within
a given market.

*  Institutional arbitration is characterized by the fact that arbitration
proceedings are overseen by an arbitration institution that receives ad-
ministration fees and those proceedings are administered under the
arbitration rules of that particular institution (such as the Internation-
al Chamber of Commerce). Throughout this article, it is understood
that an arbitration is of an ad hoc nature when there is neither ad-
ministrative oversight of the proceedings nor an institution exercising
the scrutiny of the award. The fact that an association keeps a list of
arbitrators among which the parties may choose the arbitrators or the
fact that that association recommends the use of a particular set of
rules do not characterize by any means institutional arbitration.

It is not within the scope of this article to analyze the advantages
and disadvantages of ad hoc versus institutional arbitration, which
is a wide subject open to debate.
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Specialized forms of arbitration in trade-in-commo-
dities markets were developed along with the consoli-
dation of cross-border trade of goods such as grains,
seeds and oils, coffee, cocoa and cotton. The industries
in early-industrialized countries shaped these arbitration
mechanisms. Trade and financial centers such as Lon-
don and New York and other cities near major trading
ports in Western Europe developed a fundamental role
in the resolution of trade-in-commodities disputes. As
a result of this heritage, the resolution of commercial
disputes, notably in the commodities markets, is still lar-
gely influenced by the law, inter alia, of England, France
and the State of New York.

These are World-leading dispute-resolution hubs
for the resolution of trade-in-commodities and will
continue to be so. However, as Asian nations and other
newly-industrialized countries play a larger role in the
trade-in-commodities markets, two phenomena are
taking place. First, specialized forms of arbitration that
already exist are adapting to the trends in the market
structure. And, second, industries in newly-industria-
lized countries are developing their own forms of ar-
bitration within their own standard contracts, general
terms and conditions, and even their own arbitration
rules and arbitration associations. As this process con-
solidates, Asian dispute-resolution hubs are increasing
their role in trade-in-commodities dispute-resolution.

Arbitration under the rules of trade-in-commodities
associations has sometimes led to non-enforcement in
China, not as much because of being of an ad hoc na-
ture, but because of the differences between Chinese
dispute-resolution practices and the dispute-resolution
practices among the enterprises that are part of these
industry associations. In a dispute between a food pro-
cessing industry in mainland China and a Singaporean
cocoa beans trading corporation to import Malaysian
cocoa beans, Wuxi Intermediate People’s Court denied
enforcement of the arbitral award rendered according
to the Cocoa Association of London (CAL) Rules. De-
nial of enforcement was confirmed by the Supreme
People’s Court (SPC) in Yideman case.

5

The report mechanism for denial of enforcement of arbitral
awards set a milestone towards the promotion of international com-
mercial arbitration in China.

See, for instance: WUNSCHHEIM, C. von. Enforcement of commercial
arbitral awards in China. [St. Paul, Minn.]: West, 2011.

In this case, the arbitration clause was deemed in-
valid both under Art. 5 of the New York Convention
and under the China’s Civil Litigation Law, since it was
unilaterally sent by fax to the buyer within an addendum
to the contract and there was no mutual consent upon
arbitration.® Hence the importance of cleatly incorpo-
rating the terms and conditions and other contractual
documents that may contain arbitration and other ADR
clauses, making clear and explicit that it is the will of the
parties to incorporate them to the contract.

For instance, the incorporation of International Rail
Transport Committee (CIT) legal instruments that may
include arbitration clauses ought to be done by stapling
a copy of the standard terms to the consignment note.’
Trade-in-commodities associations provide standard ar-
bitration clauses that may be incorporated by the parties
to their contracts to show their agreement to utilize spe-
cialized trade-in-commodities arbitration. The parties
may also utilize standard contracts drafted by trade-in-
-commodities associations, which often already include
arbitration clauses referring to these specialized forms
of arbitration and to specific arbitration rules.

The present section will analyze the suitability of
forms of arbitration created within some trade-in-
-commodities markets for the resolution of land freight
transport disputes whenever these arise out of a land
freight transport contract for the carriage of specific
kinds of commodities. The following trade-in-commo-
dities markets will be addressed: (i) grains and feed and
oil, seeds and fats, (ii) coffee and cocoa and (iii) cotton.
These markets are representative of some of the global
trends that are currently taking place and that may con-
solidate in the years to come.

2.1 Grains, Feed, Oils, Seeds and Fats Arbitration
for Land Transport Disputes

Chinese industries are major players in the cross-
-border markets of grains and feed, as well as oils, seeds

¢ UNITED NATIONS COMMISSION ON INTERNACION-
AL TRADE LAW. Singapora Yedeman Asian Co. (Asia) Pte Itd. V Wuxi
Huaxin Cocoa Food Corp, 12 june 2003. Reply of the Supreme Peo-
ple’s Court regarding Jiangsu Hiher People’s Court’s Request for in-
struction on the recognition and enforcement of a foreign arbitral
award by the applicant Singapore Yedeman Asian Co. Ltd. Available
at: https:/ /newyorkconvention1958.org/index.php?lvl=notice_
display&id=597&opac_view=06. Accessed on: 11 may 2024.

" EVTIMOV, E. Interview of the anthor to the Deputy Secretary General
of the International Rail Transport Committee (CIT). Geneva, 2022.
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and fats. The participation of the People’s Republic of
China (PRC) in cross-border trade of some grains alrea-
dy reflect China’s economic weight: for instance, Main-
land China is by far the World’s largest soybeans impor-
ter.* The presence of China in the cross-border trade of
oils, seeds and fats is also very significant. According to
statistics from the Food and Agriculture Organization
of the United Nations (FAO), in 2019, the PRC was
the 2™ largest sunflower oil importer by volume, the 2™
largest importer of rapeseed oil, the 3* largest importer
and the 10" largest exporter of soybean oil, as well as
the 11* largest importer and the 19" largest exporter of
animal oils and fats.”

The European Union, as well as countries in Eastern
Europe, are among the World’s largest wheat exporters.
Ukraine in particular is among the World’s major ex-
porters of coarse grain." These food commodities are
often carried through maritime and multimodal routes.
In any case, disputes concerning the carriage by land
of food commodities and agricultural products could
emerge both along Europe-China land corridors and
along overland hauls within multimodal routes.

Disputes concerning food commodities and agri-
cultural products may also emerge along the regional
routes that link China to other Asian countries. Some
of these routes may be fully carried by land, such as rice
carried from major rice producers in the region (such
as Thailand, Vietnam and Pakistan) to China and wheat
carried out from Kazakhstan to China.

8 The volume of 2019 China’s soybeans imports was much larger

than the sum of the following nineteen largest importers (Mexico,
Argentina, Egypt, Netherlands, Germany, Japan, Spain, Turkey, Tai-
wan, Indonesia, Thailand, Iran, Bangladesh, Italy, Russia, Pakistan,
Vietnam, the Republic of Korea and Portugal). That same year, Chi-
na was the 16™ largest exporter of soybeans, being Brazil (by far) the
largest exporter, followed by the USA and Argentina.

FOOD AND AGRICULTURE ORGANIZATION OF THE

UNITED NATIONS. Commodities by country. Section FAOSTAT:
Rankings. Rome: FAO, [2024?]. Available at: https://www.fao.org/
faostat/en/#rankings/commodities_by_country. Accessed on: 4
may 2024.
> FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Commodities by country. Section FAOSTAT:
Rankings. Rome: FAO, [2024?]. Available at: https://www.fao.org/
faostat/en/#rankings/commodities_by_country. Accessed on: 4
may 2024.
10 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. FEAO cereal supply and demand brief. Section
World Food Situation: FAO Food Price Index. Rome: FAO, [20247].
Available at: https://www.fao.org/worldfoodsituation/foodprices-
index/en. Accessed on: 4 may 2024.

Besides, some of the World’s major producers of
food commodities and agricultural products are loca-
ted in countries such as Brazil, Argentina, the United
States of America, and Australia. Disputes concerning
the carriage by land of these goods from the Ameri-
can continent and Oceania to Asia (and particularly to
China) may emerge either during the land haul to carry
the goods from the place of production to a maritime
port or in the land haul from a port in Asia to its final
destination."

Industry associations in eatly-industrialized coun-
tries developed specialized forms of arbitration that
are still the main forms of dispute resolution utilized
in contracts of the food and agricultural products in-
dustries nowadays. These associations also developed
standard contracts for the carriage of food commodi-
ties. The specialized forms of arbitration in this field
were coined and developed through standard contracts,
model dispute-resolution clauses, general terms and
conditions, specialized arbitration rules and lists of spe-
cialized arbitrators.

The Grain and Feed Trade Association (GAFTA)
and the Federation of Oils, Seeds and Fats Association
Ltd. (FOSFA) (both headquartered in London) are the
major industry associations that have created speciali-
zed forms of arbitration and they play a major role in
this field until today.”> GAFTA contracts, for instance,
foresee the resolution of cross-border disputes concet-
ning grain and feed contracts (including shipping as-
pects) under GAFTA contracts. The dispute-resolution
mechanisms most often foreseen in GAFTA contracts
include mediation under GAFTA Mediation Rules and
arbitration under GAFTA Atbitration Rules.”” Similar-
ly, FOSFA standard contracts most often refer to the
resolution of commercial disputes under the FOSFA
Arbitration Rules.

" The transport documents utilized for the carriage of food com-

modities and agricultural products along these routes may vary from
one product to another. Either a multimodal bill of lading or a com-
bination of land and maritime transport documents could be used
(for instance, a CMR consignment note, plus a port-to-port bill of
lading, followed by a CIM consignment note).

2 THE GRAIN AND FEED TRADE ASSOCIATION. [2022?].
Available at: https://www.gafta.com/. Accessed on: 25 may 2022.
FOSFA INTERNATIONAL. About ns. London: FOSFA, [20227].
Available at: https://www.fosfa.org/about-us/. Accessed on: 25
may 2022.

3 THE GRAIN AND FEED TRADE ASSOCIATION. _Arbi-
tration. London: GAFTA, [2022?7]. Available at: https://www.gafta.
com/arbitration. Accessed on: 20 may 2022.
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English law, English language and the courts in Lon-
don play an outstanding role in these traditional forms
of specialized arbitration in the field of food commo-
dities and agricultural products. For instance, GAFTA
arbitral awards can be appealed before English Courts.
Arbitration in London, the use of English language and
the English law are likely to continue to have a strong
presence in the cross-border trade of food commodi-
ties and agricultural products due to the use of standard
contracts designed by industry associations.

As for domestic and certain cross-border (notably
regional) contracts for the carriage of food commodi-
ties, Chinese industries (such as the holding China Oil
and Foodstuffs Corporation, COFCO) tend to prefer
to utilize China International Economic and Trade Ar-
bitration Commission (CIETAC) arbitration. Although
CIETAC administrates arbitrations in all fields of com-
mercial law, specialization in CIETAC arbitration can be
sought through the choice of arbitrators.

Besides, as the structure of global food commo-
dities’ markets evolves towards a greater presence of
recently-industrialized countries, traditional organiza-
tions such as GAFTA and FOSFA have sought to adapt
through the creation of new standard contracts, dispu-
te-resolution clauses and other contractual instruments.
For instance, in order to reflect the major role of China
and Brazil within the markets of grains and feed, GAF-
TA has drafted new specific standard contracts, such as
those for the trade of “Chinese goods™ and for “Brazil

cargoes”."

These standard contracts developed by GAFTA for
the shipment of goods with specific features adapt some
clauses, but they all resemble GAFTA General Contract
for Shipment of Feeding Stuffs (GAFTA Contract No.
1)."5 A clear example of these adaptations can be seen,
for instance, in {7 of GAFTA General Contract for
Chinese Goods (GAFTA Contract No. 2), which con-

tains a particular clause on the ports of shipment:'

1 THE GRAIN AND FEED TRADE ASSOCIATION. A/
contracts. London: GAFTA, [2022?]. Available at: https://www.gafta.
com/All-Contracts. Accessed on: 25 may 2022.

5 THE GRAIN AND FEED TRADE ASSOCIATION. Con-
tract no. 1. General contract for shipment of feeding stuffs in bags.
Tale quale — CIF/CIFFO/C&F/C&FFO terms. London: GAFTA,
2022. Available at: https://www.gafta.com/write/MediaUploads/
Contracts/2022/1_2022.pdf. Accessed on: 12 Apr. 2022.

16 THE GRAIN AND FEED TRADE ASSOCIATION. Con-
tract no. 2. General contract for chinese googs in bags/parcels. Tale
quale — CIF/CIFFO/C&F/C&FFO terms. London: GAFTA,

From a port or ports on the Yang-tze Kiang River
between Hankow and Shanghai, both inclusive, and/or
Changsha, and/or Shasi, and/or port or ports in the
China Seas, and/or Dalny and/or Vladivostock [si] via
the Suez Canal and/or Cape of Good Hope, and/or
Panama Canal.

A peculiarity of GAFTA Contract No. 45 for Brazil
Cargoes lies on the fact that it contains a clause related
to financial futures, unlike GAFTA Contract No. 1 and
GAFTA Contract No. 2."7 However, the text of the ar-
bitration clauses in these relatively new contracts tends
to be the same standard GAFTA arbitration clause con-
tained in traditional standard GAFTA contracts. The ar-
bitration clause contained in {28 of GAFTA Contract
No.1, §29 of GAFTA Contract No. 2 and §30 of GAF-
TA Contract No. 45 is exactly the same:

(a) Any and all disputes arising out of or under this
contract or any claim regarding the interpretation
or execution of this contract shall be determined
by arbitration in accordance with the GAFTA Arbi-
tration Rules, No 125, in the edition current at the
date of this contract; such Rules are incorporated
into and form part of this Contract and both par-
ties hereto shall be deemed to be fully cognisant of
and to have expressly agreed to the application of
such Rules.

(b) Neither party hereto, nor any persons claiming
under either of them shall bring any action or other
legal proceedings against the other in respect of any
such dispute, or claim until such dispute or claim
shall first have been heard and determined by the
arbitrator(s) or a board of appeal, as the case may
be, in accordance with the Atbitration Rules and
it is expressly agreed and declared that the obtai-
ning of an award from the arbitrator(s) or board of
appeal, as the case may be, shall be a condition pre-
cedent to the right of either party hereto or of any
persons claiming under either of them to bring any
action or other legal proceedings against the other
of them in respect of any such dispute or claim.

(c) Nothing contained under this Arbitration Clau-
se shall prevent the parties from seeking to obtain
security in respect of their claim or counterclaim
via legal proceedings in any jurisdiction, provided
such legal proceedings shall be limited to applying
for and/or obtaining security for a claim or coun-
terclaim, it being understood and agreed that the
substantive merits of any dispute or claim shall be

2022. Available at: https://www.gafta.com/write/MediaUploads/
Contracts/2022/2_2022.pdf. Accessed on: 12 Apr. 2022.

7 THE GRAIN AND FEED TRADE ASSOCIATION. Con-
tract no. 45. Contract for Brazil argoes/part cargoes/parcels in bulk.
Tale quale — CIF/CIFFO/C&F/C&FFO terms. London: GAFTA,
2022. Available at: https://www.gafta.com/write/MediaUploads/
Contracts/2022/45_2022.pdf. Accessed on: 12 Apr. 2022. §30
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determined solely by arbitration in accordance with
the GAFTA Arbitration Rules, No 125.

2.2 Coffee and Cocoa Arbitration for Land
Transport Disputes

The presence of China and other recently-industtia-
lized countries in the cross-border trade of coffee and
cocoa is still low compared to the size of some of the-
se economies, as can be inferred from FAO statistics.!®
However, as these countries further increase their mi-
ddle-classes (as they move towards “moderately prospe-
rous societies”), the consumption of coffee and cocoa
products will keep steadily growing (notably in urban
areas)."” The presence of China and Chinese parties in
the cross-border trade of coffee and cocoa is expected
to keep growing at a good pace.

Coffee is primarily produced in the tropical regions
of America (Brazil and Colombia), but also in parts of
Africa and Asia (notably in Vietnam).”” Disputes related
to the transportation of coffee are rather likely to arise,
notably along the regional land routes that link China
and other Asian countries (for instance, freight of co-
ffee beans from Vietnam to China). Besides, disputes
related to the carriage of coffee are also likely to arise
along regional Asian overland hauls within multimodal
transport routes that bring coffee produced in the Ame-
rican continent to China.

The major cocoa producers worldwide are located in
tropical regions of Africa (Cote D’Ivoire, Ghana, Nige-

8 This may be a reflection of China’s stage of development as a

whole, but there are also important cultural factors that cannot be
neglected. First, the consumption of tea, which may sometimes act
as a substitute of coffee, is strongly rooted in Chinese culture. Sec-
ond, cocoa is often consumed as part of processed foods that are
too sugary for the Chinese taste.

FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Commodities by conntry. Section FAOSTAT:
Rankings. Rome: FAO, [2024?]. Available at: https://www.fao.org/
faostat/en/#rankings/commodities_by_country. Accessed on: 4
may 2024.

" Contemporary cross-border trade of coffee and cocoa beans
started to meet the European demand of luxury products by the ear-
ly times of globalization. Along the 20th Century, coffee and cocoa
consumption became widespread in early-industrialized countries.
Since the beginning of the 21st Century, these products are being
gradually introduced into newly-industrialized countries.

“ FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Cyffee. Section Markets and Trade: Com-
modities. Rome: FAO, [2022?]. Available at: https://www.fao.org/
markets-and-trade/commodities-overview/beverages/coffee/en.
Accessed on: 22 Mar. 2022.

ria and Cameroon) followed by parts of Asia and Ame-
rica —such as Indonesia—. Therefore, transportation of
cocoa beans towards China tends to include a maritime
haul. BRI commercial disputes concerning the trans-
portation of cocoa beans by land may primarily arise
along the land hauls that go from a port in Asia to the
place of destination in China, which are part of multi-
modal routes.”!

Chinese food industries tend to favour the utilization
of CIETAC arbitration, notably in domestic contracts.
Meanwhile, cross-border disputes related to the freight
of coffee and cocoa beans tend to be resolved through
coffee arbitration and cocoa arbitration respectively.

The resolution of commercial disputes related to
the cross-border carriage of coffee is largely shaped by
the standard contracts of the main industry associations
in Europe and North America: the European Coffee
Federation (ECF) and the Green Coffee Association
(GCA), respectively. These contracts exclude the reso-
lution of disputes before State courts and foresee the
use of arbitration.

ECF standard dispute-resolution clauses provide
for arbitration before different European coffee asso-
ciations, located in major traditional coffee-importing
ports, such as Hamburg (Deutscher Kaffeeverbrand e. 1)),
Le Havre (Chambre arbitrale des cafés et poivres dn Havre),
London (The British Coffee Association), Rijswijk
(Royal Netherlands Coffee and Tea Association), An-
twerp (Union professionelle du commerce anversois d'importation
de café) and Trieste (Associazione Caffe Trieste). Meanwhi-
le, GCF standard contracts by default provide for arbi-
tration in New York.”

Similarly, cocoa arbitration was largely shaped by
industry associations in major cocoa bean-importing
ports in early-industrialized countries by assisting the
formation of specialized panels or lists of arbitrators
and by administering arbitral proceedings. The three
major industry associations that shaped the resolution
of cross-border disputes in this field were: the Associa-
tion Francaise du Commerce des Cacaos (AFCC), headquar-
tered in Paris, the Cocoa Merchant’s Association of

2 These hauls may either be the object of a separate land freight

transport contract or be part of a multimodal transport contract.
Frequently used transport documents may include a land consign-
ment note, a port-to-port bill of lading, plus another land consign-
ment note or a single multimodal bill of lading,

2 INTERNATIONAL TRADE CENTER. The coffec exporters
guide. 3. ed. Geneva: ITC, 2011. p. 120.
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America, in New York, and the abovementioned CAL,
headquartered in London.” In 2002, CAL merged with
AFCC, giving birth to the Féderation du commerce des Cacao
ot Federation of Cocoa Commerce (FCC).*

Parties from mainland China are often concerned
about the need to further diversify the profile of arbi-
trators within industry associations. In Yideman Case,
this was a major concern of Huaxin Corporation (the
Chinese buyer of Malaysian cocoa beans from Yide-
man, a Singaporean trade-in-commodities corporation).
Although this argument was not decisive in order to
deny the recognition and enforcement of the CAL arbi-
tral award, Huaxin argued that out of thirty-three CAL
arbitrators, five were employees of Yideman (the Sin-
gaporean trade-in-commodities corporation that was
selling the cocoa beans).”® Meanwhile, enterprises from
mainland China had little or no representation in CAL
list of arbitrators.

Coffee arbitration and cocoa arbitration can poten-
tially be utilized for the resolution of some land freight
transport disputes that may emerge along relatively new
land routes, and very especially along Asian regional
routes. However, it must be borne in mind that these
specialized forms of arbitration were primarily created
and shaped by the coffee and cocoa industry associa-
tions in early-industrialized countries.® As newly-indus-

# Whereas in Europe arbitration is a friendly and commonly-used

dispute resolution mechanism, in the United States the parties of-
ten reach an agreement before arbitration starts. Another feature
of cocoa arbitration in Europe is the publication of a number of
decisions that may serve as guidance, although they (by no means)
set a binding precedent.

INTERNACIONAL TRADE CENTER. Cowa: a guide to trade
practices. Geneva: I'TC, 2001.p. 86-88.

2 FEDERATION OF COCOA COMMERCE. [2022?]. Avail-
able at: https://www.cocoafederation.com/. Accessed on: 11 Apr.
2022.

%  UNITED NATIONS COMMISSION ON INTERNAC-
IONAL TRADE LAW. Singapora Yedeman Asian Co. (Asia) Pte 1.1d.
V' Wauxi Huaxin Cocoa Food Corp, 12 june 2003. Reply of the Supreme
People’s Court regarding Jiangsu Hiher People’s Court’s Request for
instruction on the recognition and enforcement of a foreign arbitral
award by the applicant Singapore Yedeman Asian Co. Ltd. Available
at: https:/ /newyorkconvention1958.org/index.php?lvl=notice_
display&id=597&opac_view=06. Accessed on: 11 may 2024.

% Commodities arbitration is often divided into “quality” and
“technical” arbitration. The first kind is a specific sort of dispute-
resolution method used in certain perishable commodities’ indus-
tries; it involves particular proceedings, such as taking samples of
the lots and strict time limits to avoid detetioration of the goods.
The so-called “technical arbitration” concerns issues very similar to
any other sort of commercial arbitration, including breaches of the
contract such as default of payment or delivery.

trialized nations increase their role in coffee and cocoa
trading, these industries may seek to adapt these forms
of specialized arbitration to the structure of the market.
This could be easily achieved by including umpires from
recently-industrialized countries.

2.3 Cotton Arbitration for Land Transport
Disputes

Europe is among the largest cotton importers of the
World, which has managed to diversify the sources of
its cotton imports to a large extent. China is the second
largest cotton producer, as well as a large consumer of
raw cotton for its transformation industries. Europe-
-China corridors are currently not among the major
routes for the shipping of cotton, but eventually, dispu-
tes may still emerge along these routes. Disputes related
to the carriage of cotton by land along the regional rou-
tes that link China to other Asian countries may arise
more frequently. Such disputes may arise either out of
or in relation with an independent land freight transport
contract or out of or in relation with an overland haul
within a multimodal transport route.

Freight is key to the efficient functioning of cotton
markets.”” Disputes arising out of or in relation with
transportation of cotton by land within China will vir-
tually always utilize CIETAC arbitration, as proposed by
the China Cotton Association (CCA), headquartered in
Hefei (Anhui Province). However, these are domestic
disputes without cross-border elements.

Cross-border freight of cotton most often includes
a maritime haul and at least one overland haul.” Dispu-

INTERNACIONAL TRADE CENTER. Cowa: a guide to trade
practices. Geneva: I'TC, 2001. p. 86-87.

INTERNATIONAL TRADE CENTER. The coffee exporter’s guide. 3.
ed. Geneva: ITC, 2011. p. 120-121.

7 Prices in the cotton markets are largely dependent on the ef-
ficiency of freight. The price perceived by the spinner (the so-called
“delivered mill” price) includes: “interior freight from gin yard or in-
terior warchouse via land transport (rail or truck) to ocean shipping
port, ocean freight from the shipping port to the disembarkation
port, and delivery to the final destination (usually a spinning mill,
sometimes a warchouse)”. INTERNACIONAL TRADE CENT-
ER. Cotton exporter’s guide. Geneva: I'TC, 2007. p. 122-127.

% 'The transport document most frequently utilized for the cat-
riage of cotton is a multimodal bill of lading, that is, ““[a] negotiable
document issued by a water carrier after receipt of container of
cotton on board a rail car or other transport equipment. A typical
intermodal B/L [bill of lading] might cover the shipment of con-
tainerized cotton from the ginnery or the warchouse to a spinning

mill overseas”. INTERNACIONAL TRADE CENTER. Cotfon ex-
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te-resolution clauses in contracts for the cross-border
carriage of cotton often refer to specialized cotton arbi-
tration. These specialized forms of arbitration were de-
veloped by the cotton industries in early-industrialized
countries through the bylaws of cotton industry-asso-
ciations, as well as through standard contracts, dispute
resolution clauses, general terms and conditions and ar-
bitration rules developed by these associations.

Cotton arbitration developed in eatly-industrialized
countries (which are primarily forms of ad hoc arbitra-
tion) still play a major role in the resolution of disputes
related to the cross-border carriage of cotton. Longs-
tanding cotton arbitration hubs will continue playing a
fundamental role in the years to come. More than half
of cross-border cotton trade is carried out under the
Bylaws and Rules of the International Cotton Associa-
tion (ICA), headquartered in Liverpool since its founda-
tion in 1841.” Other major associations of the cotton
industries in early-industrialized countries that provide
ad hoc cotton arbitration services at a global scale inclu-
de: the Association Francaise Cotonniere (AFCOT) in Le
Havre, the Bremer Baunmollbrse (in Bremen, Germany)
and the American Cotton Shippers Association, head-
quartered in Memphis.”

The resolution of cotton disputes in national Asian
markets increasingly relies upon the bylaws of national
industry associations. The Cotton Association of In-
dia (CAI) (headquartered in Mumbai) has its own set
of institutional rules.” Instead of creating specialized
cotton arbitration rules, the CCA in China has sought
specialization through the incorporation of cotton ex-

porter’s guide. Geneva: 1TC, 2007. p. 122-126.

#  ICA Bylaws and Rules refer to English Law and to the 1996
Arbitration Act and evidence under ICA Arbitration rules has to be
submitted in English language or officially translated into English.
These features could be perceived as potential drawbacks for the uti-
lization of ICA arbitration at a global scale. The fact is that, English
is the most frequently-used language for drafting cotton contracts
and the leading language for drafting cross-border commodities
contracts. INTERNACIONAL TRADE CENTER. Cotton exporter’s
guide. Geneva: ITC, 2007. 105-108.

% Besides, the European Cotton Rules seck to harmonize the res-
olution of cotton among different European national cotton indus-
tries, including the Centro Algodonero Nacional (Barcelona, Spain), the
Association Cotonnire de Belgique and Gdynia Cotton Association (Poland).
3 COTTON ASSOCIATION OF INDIA. About CAIL Mumbai:
CAI, [2022?]. Available at: https://www.caionline.in/about-us/cai.
Accessed on: 23 Mar. 2022.

COTTON ASSOCIATION OF INDIA. CAI Rules of Arbitration.
Mumbai: CAL, [2022?]. Available at: https://www.caionline.in/pag-
es/rules-of-arbitration. Accessed on: 23 Mar. 2022.

perts to CIETAC’s panel of arbitrators.”® Being India
and China the World’s largest cotton producers, as well
as large cotton-transforming economies, the forms of
cotton arbitration recommended by the industry asso-
ciations of these countries may be increasingly often
utilized in the years to come and contribute to shaping
global practice in this field.”

Depending on the specific features of a given dispu-
te related to the carriage of cotton along Asian regional
routes, its resolution may rely upon different sorts of
cotton arbitration (and may well even rely upon other
forms of commercial arbitration). A major advantage
of cotton arbitration over other forms of commercial
arbitration lies on the fact that failure to comply with
cotton awards worldwide is monitored through a me-
chanism developed under the auspices of the Commit-
tee for International Cooperation between Cotton As-
sociations (CICCA).*

3 Maritime Arbitration for Land
Transport Disputes?

May specialized forms of arbitration created for the
resolution of freight transport disputes in modes of
transport other than road and rail be suitable for the re-
solution of land freight transport disputes? The present
section will analyze the suitability of forms of maritime
arbitration and air arbitration for the resolution of dis-
putes related to the carriage of goods by road and rail.

Overland freight disputes may arise out of a land
haul within a multimodal (maritime plus) freight route.
Such would be the case of a dispute that arises along
a land haul in Asia within a multimodal route for the
shipping of soy beans from Primavera do Leste (State

2 In 2014, for instance, six cotton arbitrators wete incorporated

into CIETAC’s panel of arbitrators. CHINA COTTON ASSOCIA-
TION. The first appointment of sixxe CIETAC cotton arbitrators. Hebei:
CCA, 2014. Available at: http://english.china-cotton.otg/index/
enewsshow/MSTUal5BxkFMRgVeQgleQeQ. Acessed on: 23 Mar.
2022.

% Followed by the United States of America and Brazil. FOOD
AND AGRICULTURE ORGANIZATION OF THE UNITED
NATIONS. Cotton. Section Markets and Trade: Commodities.
Rome: FAO, [2022?]. Available at: https://www.fao.org/markets-
and-trade/food-and-agricultural-markets-analysis-FAMA /cotton/
en. Accessed on: 22 Mar. 2022.

*  INTERNACIONAL TRADE CENTER. Cotton exporter’s guide.
Geneva: ITC, 2007. p. 105-108.
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of Mato Grosso, Brazil) to Chengdu.” In other occa-
sions, disputes may arise out of a fully-overland regio-
nal Asian route and it would be rather unlikely to use
maritime arbitration. Such would be the case of a land
freight transport contract for shipping rice from Hanoi
to Chongging or a contract for shipping wheat from
Kazakhstan to Xi’an.

3.1 Maritime Arbitration and the Resolution of
Land Transport Disputes

A number of regional land freight transport hauls
that link Asian countries to China are often part of
multimodal transcontinental routes in which the mari-
time haul outstands. This is the case in the carriage of
food commodities (such as soy, coffee and cocoa beans)
from the American continent to China.”® When these
regional overland hauls are the object of a separate con-
tract, this sort of disputes may be resolved according to
the transport document that is being used (CMR, CIM,
SMGS or CIM-SMGS consignment notes) as well as
through the legal instruments for the resolution of dis-
putes that the parties to the contract may have agreed
upon. However, when Asian regional hauls are part of
a multimodal transport contract, maritime arbitration
could constitute a suitable option for the resolution of
this particular sort of land freight transport disputes.”

Ad hoe maritime arbitration has been predominant in
traditional maritime arbitration hubs, such as London
and New York. Is this tradition of ad hoc arbitration a di-

»  Such a multimodal route could be articulated either through a
single multimodal contract or through a maritime transport contact
and one (or two) land transport contracts.

% A few examples of these multimodal routes were described in
the section above.

37 The United Nations Convention on Contracts for the Interna-
tional Carriage of Goods Wholly or Partly by Sea (2008 Rotterdam
Rules) has not entered into force. Its entry into force would require
twenty parties and there are only five so far. The United Nations Con-
vention on International Multimodal Transport of Goods has not
entered into force either: this would require its ratification by thirty
parties, while only eleven parties have ratified so far. UNITED NA-
TIONS COMMISSION ON INTERNACIONAL TRADE LAW
L. Status: United Nations Convention on contracts for the Interna-
tional Carriage of Goods wholly or partly by sea. New York: UN-
CITRAL, [20027]. Available at: https://uncitral.un.org/en/texts/
transportgoods/conventions/rotterdam_rules/status Accessed on:
18 Aug 2022. UNITED NATIONS TREATY COLLECTION.
Transport and communications. Section Depositary. New York: UNTC,
[20227]. Available at: https://treaties.un.org/Pages/ViewDetails.
aspx?stc=TREATY&mtdsg_no=XI-E-1&chapter=11&clang=_en.
Acessed on: 18 Aug, 2022.

sadvantage of maritime arbitration for the resolution of
land freight transport disputes along regional Asian rou-
tes? This does not seem to be a big concern nowadays.
The first reason is that institutional maritime arbitration
is increasingly utilized, most remarkably in the far Fast,
but also in other traditional maritime dispute-resolution
hubs. Consolidated dispute-resolution institutions in
maritime arbitration hubs tend to receive a considerable
number of maritime disputes; such is the case of the In-
ternational Chamber of Commerce (ICC) and London
Court of International Arbitration (LCIA). The second
reason lies on the fact that China seems to be moving
towards increasing acceptance of ad hoc arbitration.

Maritime arbitration was first developed by Euro-
pean maritime freight industries, followed (since the
late 19" Century) by the maritime freight industties in
the United States of America and Japan. The second
half of the 20" Century saw the creation of important
merchant fleets in newly-industrialized countries, such
as the Republic of Korea and the PRC. As maritime
industries have flourished in Asian countries, maritime
arbitration has sought adaptation in two different ways.
First, traditional maritime arbitration hubs are adapting
to the trends in the market. Second, new maritime arbi-
tration hubs are consolidating in the Asia-Pacific region,
such as Hong Kong and Singapore.

3.2 The Adaptation of Maritime Arbitration to
the Industry’s Structure

Swift adaptability to the market structure is a major
advantage of using maritime arbitration for the resolu-
tion of this kind of land freight transport disputes. The
ability of maritime arbitration to adapt to the structure
of the market derives from the fact that this dispute-
-resolution mechanism is the result of a number of
contractual instruments coined by the maritime freight
industries, such as model contracts, model dispute-reso-
lution clauses, general contracting terms and conditions
of the maritime industries, as well as arbitration associa-
tions and specialized maritime arbitration rules.

The first way in which maritime arbitration is being
adapted to the consolidation of maritime freight indus-
tries in Asia is through the incorporation of arbitrators
with Asian linguistic, cultural and legal backgrounds into
lists and panels of maritime umpires. London Maritime
Arbitrators Association (LMAA), for instance, has al-
ready included a number of Asian supporting members
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and LMAA Terms and other LMAA documents are
available in Mandatin.™ More diversity in the profile of
maritime arbitrators may still be convenient in order to
further adapt to the trends in the maritime industry.”

Maritime industry associations are also making adap-
tations in order to reflect the higher presence of Asian
industry associations in cross-border maritime freight
markets. The Baltic and International Maritime Council
(BIMCO), one of the oldest and most influential asso-
ciations of the maritime industries, has already made
considerable efforts to reflect the contemporary struc-
ture of the shipping industry and its current needs.”
Traditionally, BIMCO maritime dispute-resolution clau-
ses referred either to LMAA arbitration in accordance
with English Law or to the Society of Maritime Arbitra-
tors (SMA) Rules, governed either by US maritime law
or by the laws of the State of New York. In 2012, BIM-
CO introduced an alternative model dispute-resolution
clause which referred to arbitration in Singapore.

% LMAA is an association that “facilitates ad hoc arbitration”,
funded in 1960, with remote origins in the resolution of disputes
among members of the Baltic Exchange. The Baltic Exchange was
created in 1744 among the shipping industries and the resolution
of disputes among its members has been a priority, long before the
creation of LMAA.

BALTIC EXCHANGE. Timeline. London: Baltic Exchange, [20257].
Available at: https:/ /www.balticexchange.com/en/who-we-are/his-
tory.html. Accessed on: 26 Apr. 2022.

LMAA keeps two lists: one of “full members” and another one of
“supporting members”. The latter are defined as: “those who do not
act as a general rule practice as umpires or arbitrators, but who are
in sympathy with, and wish to lend their support to, the achievement
of the objects of the Association”.

THE LONDON MARITIME ARBITRATORS ASSOCIATION.
Full membership. London: LMAA, [20227]. Available at: https://Imaa.
london/product/ full-membership/. Accessed on: 26 Apr. 2022.

THE LONDON MARITIME ARBITRATORS ASSOCIATION.
Supporting membership. London: LMAA, [20227]. Available at: https://
Imaa.london/product/supporting-membership/. Accessed on: 26
Apr. 2022.
¥ The Society of Maritime Arbitrators (SMA), in New York, has
also sought diversification by awarding a greater role to the use of
Spanish language within maritime arbitrations. This is a major as-
set for carrying arbitrations in the whole American continent, but
further diversification would be required to adapt to the global pres-
ence of Asian maritime freight industries.

SOCIETY OF MARITIME ARBITRATORS. About The Society of

Maritime Arbitrators. New York: SMA, [20227]. Available at: https://
smany.org/about/. Accessed on: 26 Apr. 2022.
4 BALTIC AND INTERNATIONAL MARITIME COUNCIL.
BIMCO Standard Dispute Resolution Clanse 2017. Available at: https://
bimco.org/contracts-and-clauses/bimco-clauses/eatlier/dispute_
resolution_clause_2017 Accessed on: 26 Apr. 2022.

3.3 New Maritime Arbitration Hubs in Asia

The creation of maritime arbitration institutions in
Japan, China and the Republic of Korea is also a re-
flection of the increasing relative importance of Asian
shipping industries. Model contracts of the Japanese,
Chinese and South Korean maritime industry associa-
tions often foresee the resolution of maritime disputes
before the arbitration institutions in these countries.
Contracts of these national Asian maritime industries
also often refer to arbitration in Hong Kong and in
Singapore, which are often perceived as more neutral
dispute-resolution hubs in the region.

Japan was the first Asian nation to develop a world-
-class maritime shipping industry and create mechanis-
ms for the resolution of maritime commercial disputes.
Japan has had specialized dispute resolution fora for ma-
ritime disputes since very eatly. Since the end of the 19*
Century, maritime disputes were submitted to the Kobe
District Court and, as early as 1921, the Kobe Shipping
Union provided arbitration services. This function was
passed to the Kobe Shipping Exchange in 1926 and, in
1933, this institution became part of the Japan Ship-
ping Exchange (JSE). Also in 1926, the Tokyo Mariti-
me Arbitration Commission (TOMAC) was established
within the institutional framework of the JSE.*' Like
in other jurisdictions with a strong maritime tradition,
non-specialized commercial ADR institutions may also
handle maritime disputes, such as the Japan Commer-
cial Arbitration Association (JCAA).*

Mainland China has developed specialized ADR ins-
titution for maritime disputes. Founded in 1959, China
Maritime Arbitration Commission (CMAC) is a conso-
lidated specialized institution in this field. Its original
name until 1988 was Maritime Arbitration Commission
of China Council for the Promotion of International
Trade. CMAC has its headquarter in Beijing, besides it
has

Sub-commissions in Shanghai, Tianjin, Chong-

qing, Guangdong, Hong Kong and Fujian, Pilot
Free Trade Zone Arbitration Center in Zhejiang

1 ALLSOP, J. The Tokyo Maritime Arbitration Commission of
the Japan Shipping Exchange, Inc. (TOMAC). I: SMIT, H.; RIBEI-
RO, J.; SHORE, L. World arbitration reporter. 2. ed. New York: JURIS,
2024. v. 2.

2 THE JAPAN COMMERCIAL ABRITRATION ASSOCIA-
TION. Statistics. Section Arbitration. Tokyo: JCAA, [2022?]. Avail-
able at: https://jcaa.or.jp/en/atbitration/statistics.html#. Accessed
on: 27 Apr. 2022.
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and other places and liaison offices in major coas-
tal cities such as Dalian, Tianjin, Qingdao, Ningbo,
Guangzhou and Zhoushan.*

South Korea belongs to the group of newly-indus-
trialized countries that have successfully developed
shipping industries and contributed to the creation of
transnational legal instruments in the field of maritime
transport. The creation of a specialized ADR institu-
tion for maritime disputes in South Korea is particular-
ly recent. In 2017, the Korean Commercial Arbitration
Board (KCAB) launched the Asia-Pacific Maritime At-
bitration Centre in the city of Busan.* Although it has
not yet reached the scale of other dispute-resolution
centers in Asia, the ADR environment in South Korea
is rapidly growing,

The role of Singapore in maritime freight services
and maritime commercial dispute resolution is evolving
in various ways. First, foreign dispute-resolution insti-
tutions, such as LMAA, often conduct maritime arbi-
tration in Singapore, a trend that has been increasing in
recent years. Second, specialized fora for the resolution
of maritime disputes have been established in the city-
-State, especially since the beginning of the 21* Century.
In 2004, Singapore Maritime Arbitrators Association
(SMAA) was created, following the arbitration associa-
tion model of LMAA and the Society of Maritime Ar-
bitrators. Soon after, in 2009, the Singapore Chamber
of Maritime Arbitration (SCMA), a specialized forum
for institutional arbitration in the field of maritime dis-
putes, was established.

Hong Kong SAR is also a major maritime dispute-
-resolution hub in the Asia-Pacific region, only compa-
rable to Singapore and has developed both ad hoc and
institutional maritime arbitration practice. .Ad hoc mariti-
me arbitration in Hong Kong finds its origins in LMAA
arbitrations carried out in this city. It was not until the
year 2000 that Hong Kong Maritime Arbitration Group
(HKMAG) was created under the model of arbitration
associations.” Institutional maritime commercial arbi-

#  CHINA MARITIME ARBITRATION COMISSION. _About
us. Beijing: CMAC, 1959. Available at: https://www.cmac.org.cn/
en/index.php?catid=10#. Accessed on: 27 Apr. 2022.

#“ ASIA-PACIFIC MARITIME ARBITRATION CENTER. The
Asia-Pacific Maritime Arbitration Center is.... Munhyeon-dong: APMAC,
[20227]. Available at: www.apmac.ot.kr/html/kcab_ebus/intro/his-
tory.jsp. Accessed on: 27 Apr. 2022.

* HONG KONG MARITIME ARBITRATION GROUP. Ix-
troduction. Section About. Hong Kong: HKMAG, 2022. Available at:
https://www.hkmag.otghk/about. Accessed on: 27 Apr. 2022.

tration in Hong Kong takes place primarily under the
auspices of generalist commercial dispute resolution
institutions, among which Hong Kong International Ar-
bitration Centre (HKIA) and the International Cham-
ber of Commerce in Hong Kong clearly outstand.*

A major advantage of maritime arbitration in Hong
Kong and Singapore lies on the fact that both ad hoc
and institutional dispute resolution mechanisms have
been developed in these cities. This may be the result
of the confluence of the Asian tradition and the com-
mon law. Singapore’s traditional neutrality makes it an
ideal maritime dispute-resolution hub, not only for the
Asia Pacific region, but also at a global scale. Singapore
Exchange’s acquisition of the Baltic Exchange in 2016
symbolizes the global role that Singapore is expected to
play as a maritime shipping and dispute-resolution hub
in the 21% Century.

The swift adaptability of maritime arbitration to the
trends in the market of freight services market is a ma-
jor advantage of maritime arbitration over other kinds
of arbitration, especially when disputes arise along an
overland haul that is part of a multimodal (maritime
plus) route (unlike when they arise out of or in relation
with an independent road or rail transport contract).

4 Air Transport Arbitration for Land
Transport Disputes?

As a matter of fact, air carriage tends to be too
expensive for the carriage of staple food commodi-
ties. This mode of transport may only be used for the
carriage of food commodities that are expensive and
easily-perishable. Unlike maritime arbitration, aviation
arbitration is seldom utilized for the resolution of dis-
putes related to other modes of transport, such as road
and rail transport.*’

4 Other arbitration institutions also receive maritime commer-

cial disputes as a result of defective dispute resolution clauses that
refer to “arbitration in Hong Kong”, without explicitly designating
an institution.

7 “Aviation disputes” refers to those arising out of or in relation
with the commercial activity of the civil aviation industry, including
(of course) air transportation. The term “aviation disputes” often
includes the disputes that arise out of other commercial contracts,
such as contracts for the manufacture of aircrafts, sales, leasing of
aircrafts and insurance, among others. “Air freight transport arbitra-
tion” is a specific kind of aviation dispute.

It must be borne in mind that dispute resolution under the institu-

N JIMENEZ, Alejandro Garcfa. On the use of GAFTA, FOSFA, Coffee and Cocoa Arbitration and other ADR mechanisms for Land Freight Transport Disputes. Revista de Direito Internacional,

9" Braslia, v. 21, n. 3, p. 203-221, 2024



The preponderance of maritime freight over other
modes of transport has led to the predominance of
maritime dispute resolution over other sorts of freight
transport arbitration, especially within multimodal rou-
tes. Maritime atbitration is often used for the resolution
of disputes that arise along hauls carried out through
modes of transport other than maritime. A reason for
this may be the fact that air transport is less frequently
part of a multimodal route than maritime transport.

Although the utilization of aviation arbitration for
the resolution of disputes that arise along land hauls
within multimodal routes is rare, there is no legal im-
pediment to eventually use air freight arbitration for
the resolution of land freight transport disputes within
multimodal routes.

Art. 34 of the Montreal Convention of 1999 for the
Unification of Certain Rules for International Carriage
by Air (MC) consolidates the utilization of arbitration
for the resolution of air freight transport disputes.*
With 137 parties (the European Union, China, the Uni-
ted States of America, Brazil, India and Russia among
them) MC is the unrivalled cross-border legal instru-
ment on private international law aspects of internatio-
nal carriage by air. This convention could be compared
to the CMR, although MC has an even wider geogra-
phical scope.”

The most widely utilized commercial dispute-resolu-
tion mechanism for air freight transport disputes is com-
mercial arbitration under the Rules of the International
Air Transport Association (IATA), which is a form of
ad hoc arbitration created by the unrivalled industry as-
sociation in the field of air transport services.”’ In any

tional framework of the International Civil Aviation Organization
(ICAO) predominantly deals with State-to-State disputes (not air
freight transport disputes) and therefore fall outside the scope of
the present article.

# The possibility to conclude arbitration clauses was already fore-
seen in Art. 32 of the Warsaw Convention of 1929 (WC) as amend-
ed by The Hague Protocol of 1955, the 4th Montreal Protocol and
the Guadalajara Convention of 1961, with slight variations.
CLARKE, M.; YATES, David. Contracts of carriage by land and air. 2.
ed. London: Informa Law from Routledge, 2008. p. 455.

¥ INTERNATIONAL CIVIL AVIATION ORGANIZATION.
Convention for the unification of certain rules for internacional carriage by air,
done at Montreal on 28 may 1999. Montreal: ICAO, 1999. Available
at:  https://wwwicao.int/secretariat/legal /list%200{%20parties/
mtl99_en.pdf Accessed on: 29 Mar. 2022.

The universality of the MC contrasts with the fragmentation of the
legal regime of cross-border rail freight transport, in which CIM
Rules and SMGS coexist.

¥ INTERNATIONAL AIR TRANSPORT ASSOCIATION.

case, contractual legal instruments developed under
the auspices of IATA focus on the avoidance and eatly
settlement of disputes rather than on the utilization of
third-party adjudication, such as arbitration.”" Neither
the Air Waybill Manual (contained in IATA Resolution
6002) nor IATA conditions of contract (IATA Resolu-
tion 600b and IATA Resolution 600b 1II), explicitly refer
to the utilization of atrbitration.*

The heyday of aviation arbitration, along with the
growing importance of the aviation industries in some
Asian countries, led to the creation in June 2014 of the
Shanghai International Aviation Court of Arbitration
(SIACA).” SIACA was created with the support of the
China Air Transport Association (CATA) under the
auspices of Shanghai International Arbitration Centre
(SHIAC).”

LATA arbitration rules. Montreal: IATA, 1999. Available at: https://
www.iata.org/contentassets/b7fc716af6a94192b1889420c7d573ce/
iata-arbitration-rules.pdf. Accessed on: 30 may 2022.

> The air waybill is the transport document that may give evi-
dence of the air transport contract. Under MC, the utilization of a
transport document is not compulsory for the validity of the cross-
border contract of carriage. However, in the words of Yates: “in
the case of international carriage [sic.], a carrier would ordinarily be
foolish not to require an air waybill containing the stipulated par-
ticulars”.

CLARKE, M.; YATES, David. Contracts of carriage by land and air. 2.
ed. London: Informa Law from Routledge, 2008. p. 464.

The Air Waybill Handbook proposed under the auspices of Interna-
tional Air Transport Association (IATA) (IATA Resolution 600a) is
a legal instrument that aims at providing guidance on the standardi-
zation of the formal requirements of air waybills. This handbook
could be compared to the manual on transport documents drafted
under the auspices of the International Rail Transport Committee
(CIT), such as the CIM consignment note manual and the CIM-
SMGS consignment note manual. IATA has more than 290 member
airlines from 120 different countries. Meanwhile, 128 railway under-
takings from Europe and its neighboring regions: (North Africa, the
Middle East and Central Asia) are CIT members.
INTERNATIONAL AIR TRANSPORT ASSOCIATION. LATA
membership. Montreal: TATA, [2022?]. Available at: https://www.iata.
org/en/about/members/. Accessed on: 29 Mar. 2022.

2 IATA conditions of contract aim at fosteting the catly settle-
ment of claims. See Art. 10 when IATA Resolution 600b or Art. 12
TATA Resolution 600b(II) depending on the conditions of contracts
have been incorporated to the air waybill.

5 SHANHAI INTERNATIONAL AVIATION COURT
OF ARBITRATION. Introduction. Section About Us. Shang-
hai: SHIAC, [2022?]. Available at: https://wwwshiac.org/pc/
Aviation?moduleCode=aboutus. Accessed on: 30 Mar. 2022.

> SHANHAI INTERNATIONAL AVIATION COURT
OF ARBITRATION. Introduction. Section About Us. Shang-
hai: SHIAC, [2022?]. Available at: https://wwwshiac.org/pc/
Aviation?moduleCode=aboutus. Accessed on: 30 Mar. 2022.
SHANGHAI INTERNATIONAL ARBITRATION CENTER.
Shanghai International Aviation Court of Arbitration: take-off in aviation
arbitration. GAR, 29 may 2018. Available at: https://globalarbitra-
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SIACA started providing ad hoc arbitration services
in Shanghai using IATA Arbitration Rules, which has
been possible due to the 2017 Supreme People’s Court
Opinions on Providing Judicial Safeguards for the Cons-
truction of Pilot FTZs.”® In 2015, STACA developed its
own set of arbitration rules, the China (Shanghai) Pilot
Free Trade Zone Arbitration Rules, as well as 2 number
of model dispute-resolution clauses.*

Even before the creation of SIACA, arbitration ins-
titutions in mainland China had already sought to spe-
cialize in the resolution of aviation disputes, notably
for the resolution of domestic civil aviation disputes.
CMAC, originally created for the resolution of maritime
disputes, used to receive disputes related to other modes
of transport. As the number of cases related to other
modes of transport increased, CMAC evolved towards
specialization through the division of its workload into
specialized ADR centers for each mode of transport.
Two of these centers have specialized in the resolution
of aviation disputes: The Aviation Dispute Arbitration
Centre and the Aviation Dispute Mediation Center.”’

Like in the case of maritime arbitration, a major
advantage of aviation arbitration for the resolution of
land freight transport disputes (especially along regio-
nal Asian routes), is the adaptability to changes in the
market structure in order to reflect the growing im-
portance of Asian air freight services industries. Also
like in maritime arbitration, the strong tradition of ad
hoc arbitration may seem like a potential disadvantage
of the use of aviation arbitration for the resolution of
land freight transport disputes with Chinese elements,
given the traditional preference for institutional arbitra-

tionreview.com/review/ the-asia-pacific-arbitration-review/2019/
article/shanghai-international-aviation-court-of-atbitration-take-in-
aviation-arbitration. Accessed on: 30 may 2022.

»  TAO, J; ZHONH, Mariana. Resolving disputes in Chine: new
sometimes unpredictable developments. In: QUAYLE, P; GAO, X.
International organizations and the promotion of effective dispute
resolution. Leiden: Brill, 2019. chap. 5. p. 60-61.

% SHANGHAI INTERNATIONAL ARBITRATION CEN-
TRE. The China (Shanghai) pilot free trade zone arbitration rules. Shang-
hai: SHIAC, 2015. Available at: https://ng-lassen.oss-cn-hangzhou.
aliyuncs.com/upload_files/file/2020/20200813142126_1384.pdf.
Accessed on: 30 Mar. 2022.

37 Other ADR centers within CMAC include the Logistics Dis-
pute Resolution Centre, the Fishery Dispute Resolution Centre, the
Maritime Mediation Centre and the Measurement Dispute Arbitra-
tion Centre.

CHINA MARITIME ARBITRATION COMISSION. About us.
Beijing: CMAC, 1959. Available at: https://www.cmac.org.cn/en/
index.phprcatid=10#. Accessed on: 27 Apr. 2022.

tion in mainland China. The easing of ad hoc arbitration
in mainland China is clear in the field of aviation, as
the creation of SIACA and the China (Shanghai) Pilot
FTZs Arbitration Rules shows.

In any case, air transport does not have the clear pre-
dominance within multimodal routes that maritime frei-
ght has. Therefore, the use of air transport arbitration is
much less likely than the use of maritime arbitration for
the resolution of land freight transport disputes within
multimodal freight routes.

5 Conclusions

This article has analyzed the suitability of trade-in-
-commodities arbitration and maritime and air arbitra-
tion for the resolution of land freight transport disputes
along Europe-China corridors and along the regional
routes that link China to other countries in Asia. These
special kinds of arbitration are often of an ad hoc natu-
re, as opposed to institutional arbitration. This may be
(at least potentially) a disadvantage for the resolution
of trade-in-commodities disputes that involve Chinese
parties. Despite the trends towards the progressive ea-
sing to utilize of ad hoc arbitration in mainland China,
Chinese parties may still feel more comfortable using
institutional arbitration.

However, specialized forms of arbitration develo-
ped by trade-in-commodities associations, as well as
maritime arbitration, present a number of advantages
for the resolution of land freight transport disputes
along Burope-China corridors and Asian regional rou-
tes. A major virtue of these specialized arbitration me-
chanisms lies on their ability to adapt to changes in the
structure of markets. As newly industrialized countries
increase their presence in the cross-border trade of cer-
tain commodities, the dispute-resolution mechanisms
utilized within these industries can adapt rapidly, sin-
ce these specialized forms of arbitration are the result
of the utilization of model jurisdiction clauses, model
dispute-resolution clauses, arbitration clauses, standard
contracts, as well as specialized arbitration rules and ar-
bitration associations or ADR institutions.

Industry associations in the field of food commo-
dities such as grains and feed trade have made consi-
derable efforts to adapt their standard contracts and
their forms of arbitration to the growing importance of
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recently-industrialized countries. GAFTA and FOSFA
arbitration are good options for the resolution of a lar-
ge variety of land freight transport disputes both along
Europe-China corridors and along Asian regional hauls,
including those that are part of multimodal routes for
food commodities with origin in the American conti-
nent and in Australia. A clear example of this trend can
be observed in GAFTA standard contracts for the trade
of “Chinese goods” and for “Brazil cargoes”.

Specialized forms of arbitration for non-staple food
commodities markets such as those of coffee and cocoa
could be utilized along for the resolution of land freight
transport disputes along Asian regional routes, including
both fully overland routes (for instance, Viethamese co-
ffee to Chengdu) and overland regional Asian hauls that
are part of multimodal routes (such may be the case of
Colombian coffee and Indonesian cocoa beans going
to Nanjing). As could be seen in Yideman Case, there is
a demand from the trading industries of goods such
as cocoa beans in recently-industrialized countries (and
most rematkably in China) to further diversify the lists
and panels of arbitrators.

Cotton arbitration could be potentially utilized for
the resolution of land freight transport disputes along
Europe-China corridors. However, in practice, it is more
likely that such cotton freight disputes could emerge in
regional Asian routes. Cotton arbitration has sought
adaptation to the international trends, in the first pla-
ce, through the creation of national cotton associations
with their own forms of arbitration. The Committee
for International Cooperation between Cotton Associa-
tions plays a key role in monitoring the compliance with
cotton awards worldwide.

Maritime arbitration is likely to be utilized for the
resolution of land freight transport disputes when dis-
putes arise out of or in relation with a regional Asian
overland haul that is part of a multimodal transconti-
nental route (such would be the case of soybeans or
coffee beans from Brazil shipped to Wuhan). Maritime
arbitration has adapted to changes in the structure ma-
ritime freight services markets in which Asian transport
industries play a constantly growing role.

Adaptation has been sought in a number of ways.
First, traditional maritime ADR institutions are inclu-
ding umpires with a background in Asian languages
and legal traditions in their lists or panels. Second, con-
solidated institutions such as LMAA make available

some of their contracts and documents related to the
resolution of disputes in Mandarin. Third, traditional
industry associations (such as BIMCO) foresee the use
of arbitration in Asian dispute-resolution and mariti-
me hubs, such as Singapore. Fourth, regional maritime
powers (Japan, the Republic of Korea and China) and
maritime hubs (Hong Kong SAR and Singapore) have
consolidated their own maritime ADR institutions and
arbitration practices.

The use of air freight arbitration for the resolution
of land freight transport disputes is legally feasible, but
itis seldom used in practice for two major reasons. First,
because overland hauls, do not integrate “air-plus” mul-
timodal routes as often as they integrate multimodal
(maritime-plus) routes. Second, because air freight ten-
ds to be more expensive that other modes of transport
and is often reserved for the carriage of easily-perisha-
ble and high-value (usually manufactured) goods.
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